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AMEN DING PART S II AND IV OF INT ERS TA COMME RCE ACT, RE REP ARATION S
WEDNESDAY, JUNE 14, 1961

H ou se  of R e p r e se n t a t iv e s ,
S u b c o m m it t e e  on  T ransp o rta tio n  a nd  A er o n a u tic s

of t h e  C o m m it t e e  o n  I nterst ate  and  F oreig n  C om m erce , 
"Washington  ̂D.G.

The subcommittee met, pursuant to notice, at 10 a.m., in room 1301, 
New House Office Build ing, Hon. Harley  O. Stag gers  presiding.

Present: Representatives Staggers (cha irma n), Friedel , Jarm an, 
Collier, and Devine.

Mr. Staggers. The subcommittee will come to order.
The Subcommittee on Transportation  and Aeronautics of the 

House Committee on Inters tate ami Foreign Commerce is meeting 
this morning to hold hearings on H.R. 5596, a bill to amend sections 
204a and 406a of the Inte rsta te Commerce Act, provid ing civil lia­
bility for damages for violations of this act by common car riers, by 
motor vehicles, and freight  forwarders.

This  bill was introduced by the distinguished chairman of the com­
mittee, the Honorable Oren Harr is, at the request of the Inte rsta te 
Commerce Commission, and it would give effect to  the Commission’s 
legislative recommendation No. 11 in its 74th annual repor t to the 
Congress.

At present civil liab ility  for violations exis t with respect to viola­
tions by railroads and othe r carriers  subject to pa rt I of the In ter ­
state  Commerce Act and by water carriers  subject to part II I  of this 
act.

Thus  the bill would extend to shippers by motor cam el’s and fre ight 
forwarders the same rig hts  as shipper by carriers, subject to  parts I 
and I II . of the act. now enjoy.

A copy of H.R. 5596, togethe r with reports from the executive 
departm ents and agencies, will be made a pa rt of the record at this 
point.

(The  bill. H.R. 5596 and reports above referred to follow:)
[H .R . 55 96 , 87 th  Cong. , 1st  se ss .]

A B IL L  To  am end se ct io ns  20 4a  and  406a of  th e  In te rs ta te  Co mmerce  Act  in o rd er  to  
pr ovid e civi l li ab il ity  fo r v io la ti ons of such  A ct  by com mo n ca rr ie rs  bv m ot or  ve hi cle 
an d  fr e ig h t fo rw ar der s

Be it enacted by the Senate and House of  Representatives of the United Sta tes 
of America in. Congress assembled, That section 204a of the  In ters tate  Commerce 
Act is amended to read as  follows:

“ REPA RATION AWA RDS J LIMI TA TION  OF AC TIO NS

“Sec. 204a. (a) In ease any common carr ier by motor vehicle subject to the 
provisions of th is par t shall do. cause to be done, or permit to be done any act, 
matte r, or thing in thi s p art  prohibited or declared to be unlawful, or shall omit

1



2 INTERSTATE COMMERCE ACT RE REPARATIONS

to do any act, matter, or th ing in this par t required  to be done, such carrier shall 

be liable to the person or persons injured thereby for the ful l amount of damages 

sustained in consequence of any such violation, together w ith a reasonable coun­

sel’s or attorney’s fee, to be fixed by the court in every case of recovery, which 

attorn ey’s fee shal l be taxed and collected as  pa rt of the costs in the case.
“ (b ) Any person, organization, or body politic claiming to be damaged by any 

such carr ier may either make complaint to the Commission or may bring suit 

in his or their own behalf f or the recovery of the damages for which such ca rrier  

may be liable under the provisions of subsection (a ),  in any distr ict court of 

the United States of competent jurisdiction; but such person, organization, or 

body politic shall not have the r ight to pursue both of said remedies.
“ (c ) When a complaint as  authorized in paragraph (b ) of this section is filed 

with  the Commission, a statem ent of such complaint shall be forwarded by the 

Commission to the carr ier or carr iers  named in such complaint, who shall be 

called upon to satisfy the complaint, or to answer the same in writing, within 

a reasonable time, to be specified by the Commission. If such carr ier or ca rriers  

within  the time specified shall make reparation for the injury alleged to have 

been done, such carrier  or car rier s shall be relieved of liab ility to the complain­

ant  only fo r the parti cula r violation of law set forth in the complaint. If such 

car rier  or carrie rs shall not satisf y the complaint within the time specified, or 

ther e shall appear to be any reasonable ground for investigat ing the said com­

plaint, it shall be the duty of the Commission to investigate the matter s com­

plained of in such manner and by such means at it shall deem proper.
“ (d ) If, afte r hearing on a complaint, the Commission shall determine tha t 

any party complainant is entitle d to an award  of damages under the provisions 

of this  par t for a violation thereof by any carrier , the Commission shall make 

an order directing the car rier  to pay to the complainant the sum to which he is 

entitle d on or before a day named.
“ (e ) If such carrier  does not comply with an order for the payment of money 

with in the time limit in such order, the complainant, or any person for whose 

benefit such order was made, may file with the dist rict court of the United 

State s for the district in which he or it resides, or  in which is located the prin­

cipal operating office of such carrie r, or in which such car rier  operates, or in 

any State  court of general jurisdiction having jurisdiction of the parties, a 

complaint setting forth briefly the causes for which he claims damages, and the 

orde r of the Commission in the premises. Such suit in the distr ict court of the 

United States shall proceed in all respects like other civil suits for damages, 

except tha t on the tria l of such suit the findings and order of the Commission 

shall be prima facie evidence of the facts therein stated, and except tha t the 

plainti ff shall not be liable for costs in the distr ict court nor for costs at any 

subsequent stage of the proceedings unless they accrue upon his appeal. If 

the plaintiff shall finally prevail he shall be allowed a reasonable attorn ey’s fee, 

to be taxed and collected as a part of the costs of the suit.
“ (f ) (1 ) (A)  All actions at  law by common carr iers  by motor vehicle subject 

to the provisions of this pa rt  for the recovery of the ir charges, or any part  

thereof, shall be begun within  three years from the time the cause of action 

accrues, and not after.
“ (B ) All complaints aga inst  such carriers for the recovery of damages not 

based on overcharges shall be filed with the Commission within  two years from 

the time the cause of action accrues, and not after, subject to subparagraph (D ).

“ (C ) For the recovery of overcharges, action at law shall be begun or com­

plaint filed with the Commission against  such carri ers within  three years from 

the time the cause of action accrues, and not after, subject to subparagraph (D ), 

except tha t if claim for the overcharge has been presented in writing  to the car­

rie r within the three-year period of limitation said period shall be extended 

to include six months from the time notice in writing is given by the car rier  to 

the claimant of disallowances of the claim, or any p art  or par ts thereof, specified 

in the notice.
“ (D ) If on or before expira tion of the two-year period of limitation in sub- 

paragrap h (B ) or the three-y ear period of limitation in subparagraph (C ) a 

common carrier by motor vehicle subject to the provisions of this par t begins 

action under subparagraph (A ) for recovery of charges in respect of the same 

trans porta tion service, or, without beginning action, collects charges in respect 

of tha t service, said period of limitation shall be extended to include ninety 

days from the time such action is begun or charges are  collected by the carrier.

“ (2 ) The cause of action in respect of a shipment of property shall, for the
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purposes  of t his  section, be deemed  to accrue upon deliv ery or tender  of delivery 
the reo f by the c arr ier  and not  aft er.

“ (3) A complaint for  the  enforcem ent of an order of the  Commission for  the 
pay ment of money shal l be filed in the dis tri ct cou rt or the Sta te cou rt with in 
one ye ar  from  the  date  of the order , and  not a fte r.

“ (4) The term  ‘overcharges’ as  used in thi s section mea ns charges for tra ns ­
porta tio n services in excess of those  applicable  thereto under the tari ffs law­
ful ly on file with the  Commission.

“ (5) The  provisions of this  section 204a shall extend to and embrace a ll tra ns ­
porta tion of prop erty  or passengers for or on behalf of the  United States in con­
nect ion wi th any action bro ught before the Commission or any cour t by or 
ag ain st ca rriers  subject to th is part : Provided, however, Th at  with  respect to 
such transp ort ation  of pro per ty or passengers  for  or on beh alf  of the United 
Sta tes,  the  periods of lim ita tion herein provided shall be exten ded to include 
thr ee  yea rs from the  da te of (A) paym ent of charges for the  tran spo rta tion 
involved, or (B) subsequent ref und for  overpaym ent of such charges, or (C) 
dedu ction  made under section 322 o f the  Transpo rta tion Act of 1940 (49 U.S.C. 
66), whicheve r is late r.

“ (g) In  sui ts brou ght to enfo rce an orde r of the  Commission for  the  payment 
of money all  partie s in whose fav or  the  Commission may have made an award  
of damages  by a single ord er ma y be jo ined as  plainti ffs, and  all of the car rie rs 
pa rti es  to such order award ing  such damages may be joine d as  defendants,  and 
such su it may be mainta ined  by such joint plaintif fs and ag ain st such joint de­
fen dants  in any distr ict  where any one of such joint pla int iffs  could main tain 
such su it aga ins t any  one of such joint defen dants ; and  service of process 
ag ain st any  one of such def endants  as may not  be found in the  dis tric t where 
the  su it is brought may be made in any dis tri ct  wh ere such defend ant  has his or 
its  principal  operating  office. In  case of such join t su it the  recovery, if any, 
may be by judgment in favor of any one of  such plaintiffs,  again st the  defendant  
found to be liab le to such plain tiff .”

Sec. 2. Section 406a of the  In te rs ta te  Commerce Act is amended to read as 
follo ws :

“reparation aw ards; lim itation of actions

“Sec. 406a. (a)  In case  any fre ight  forw ard er subject to the provis ions of  th is 
pa rt  s hal l do, cause to be done, or  permit  to be done any act, ma tter , or thing in 
thi s pa rt  prohibited or dec lared to be unlawful, or shall  omit  to do any act, 
ma tter, or thing in thi s pa rt  r equired to be done, such fre igh t forwarde r shall  be 
liable to the  person or persons injured thereby for  the full  amount  of damages 
sus tained  in consequence of any such violation, together with a reasonable 
counsel’s or atto rne y’s fee, to be fixed by the court in every case of recovery, 
which attorn ey’s fee shall  be taxed  and  collected as pa rt of the  costs in the  case.

“ (b) Any person, organiza tion, or body pol itic claiming to be damaged  by any 
such fre igh t forw arder may ei ther  make complain t to the  Commission or may 
bring su it in his or the ir own beha lf for the  recovery of the  da mages for  which 
such fre igh t forwarder  may be liab le under the provisions of paragr aph  (a)  of 
this section, in any dis tri ct court  of the United  Sta tes  of competen t ju risdic tion; 
but  such person, organ izatio n, or body politic shall  not  have the  right to pursue 
both of sa id remedies.

“ (c) When a complaint as  au thorized in paragr aph  (b) of thi s section is filed 
with  the  Commission, a sta tem ent of such complain t shal l be forwarded by the 
Commission  to the  fre igh t forw arde r or forwarde rs named  in such complaint, 
who sha ll be called upon to sa tis fy  the  complaint, or to answer the  same in w rit ­
ing, with in a reasonable  time, to be specified by the  Commission. If  such fre igh t 
forwa rde r or forw arders within  the  time specified shall make repara tion for the  
injury  alleged to have been done, such freight  forw ard er or forwarde rs shall be 
relieved of liab ility  to the  com pla inant only for  the  pa rti cu lar violation of law 
set forth  in the complaint. If  such fre igh t for wa rde r or forward ers  shall  not 
sat isfy the  complaint with in the tim e specified, or the re sha ll app ear  to be any 
reasonable ground for investigat ing  the said complaint, it sha ll be the duty  of 
the  Commission to investiga te the ma tte rs complained of in such m ann er and by 
such means  as it shall deem proper.

“ (d)  If, af te r hear ing on a complaint, the  Commission shall determine  th at  
any pa rty  com plainant is en tit led  to  an  aw ard  of dam ages under th e prov isions of 
this pa rt  for  a violation thereo f by any fre igh t forwarder, the Commission shall  
make  an ord er direc ting th e fre ight  forw ard er to pay to the  complain ant the sum 
to which he is enti tled on or before a day  named.
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“ (e ) I f  su ch  fr e ig h t fo rw ard er do es  not com ply  w ith  an  ord er  f o r th e  p ay men t 
of  mo ney  w ith in  th e tim e lim it  in su ch  or de r, th e  c om pl aina nt , or  an y pe rson  fo r 
wh ose be ne fit  such  ord er  was  mad e, m ay  f ile  w ith  th e d is tr ic t court  of  th e Un ite d 
S ta te s fo r th e  d is tr ic t in which  he or it  re side s,  or in  which  is  loca ted th e 
pri nci pal  oper at in g  office of su ch  fr e ig h t fo rw ar der , or  in  whi ch  su ch  fr e ig ht 
fo rw ard er op er at es , or  in an y S ta te  court  of  ge ne ra l ju ri sd ic ti on  hav in g j uri sd ic ­
tion  of  th e  par ti es , a co m pl aint  se tt in g  fo rt h  br iefly  th e ca us es  fo r wh ich  he 
cl aim s da m ag es an d th e ord er  of th e  Co mmiss ion in  th e pr em ises . Su ch  su it  in 
th e d is tr ic t court  o f th e Uni ted S ta te s sh all  proc ee d in a ll  re sp ec ts  like  oth er  civ il 
su it s fo r da m ag es , ex ce pt  th a t on th e  tr ia l of  s uc h su it  th e  find ings  an d ord er  of 
th e  Com miss ion sh al l be prim a fa ci e ev iden ce  of  th e fa c ts  th ere in  st at ed , an d 
ex ce pt  th a t th e  pl ai nt if f sh al l not  be  li ab le  fo r co sts in  th e d is tr ic t co urt  no r fo r 
co st s a t  any  su bs eq ue nt  st ag e of  th e  pr oc ee ding s un le ss  th ey  accr ue upon hi s 
ap pe al . I f  th e pl ai nt if f sh al l fin all y pre va il , he  sh al l be al lowed  a reas on ab le  
a tt o rn ey ’s fee, to  be ta xe d an d co lle cted  a s  a pa rt  of  th e co st s of  th e  su it.

“ (f ) (1 ) (A ) Al l ac tio ns  a t law by  fr e ig ht fo rw ard ers  s ubje ct  to  th e prov is ions  
of  th is  p a r t fo r th e reco ve ry  of  th e ir  c ha rg es , or  a ny p a r t th er eo f,  sh al l be beg un 
w ithi n th re e  yea rs  fro m th e tim e th e  ca us e of  ac tio n ac cr ue s,  and no t af te r.

“ (B ) All co m pl aint s ag ain st  su ch  fr e ig h t fo rw ard ers  fo r th e reco ve ry  of da m­
ag es  no t ba se d on ov erch ar ge s sh all  be filed  w ith  th e Co mmiss ion w ith in  two  
years  fr om  th e  tim e the ca us e o f ac tion  ac crue s,  an d not a ft e r,  su bj ec t to  
su bpara gra ph  ( I )) .

“ (C ) F o r th e  reco ve ry  of  ove rc ha rg es  ac tion  a t  law  sh al l be  be gun or com ­
p la in t file d w ith the Co mm iss ion  ag a in s t such  fr e ig h t fo rw ard ers  w ithi n th re e 
year s fr om  th e tim e th e ca us e of  ac tion ac crue s, an d no t a ft e r,  su bje ct  to  sub- 
p a ra g ra ph  ( I ) ) , ex ce pt  th a t if  cl ai m  fo r th e ov er ch ar ge  has be en  pr es en te d in 
w ri ti ng  to  th e fr e ig h t fo rw ard er w ith in  th e th re e- yea r pe riod  of  lim it a ti on  sa id  
pe riod  sh all  be  ex tend ed  to  includ e si x mon th s fro m th e tim e not ic e in w ri ting  i s 
give n by th e  fr ei ght fo rw ard er to  th e  c la im an t of di sa llow an ce  of th e  cla im , or  
any  p a rt  o r p a rt s  th er eo f, spe cif ied  i n th e  noti ce .

“(D ) I f  on o r be fo re  ex pi ra tion  of  th e  tw o- ye ar  pe riod  of  li m it a ti on  in sub- 
para g ra ph  (B ) or  th e tl ir ee -y ea r jie rio d of lim itat io n in su bpar agra ph  (C ) a 
fr e ig h t fo rw ard er su bj ec t to  th e pr ovi si ons  of  th is  p a rt  be gi ns  ac tion unde r 
su bpara gra ph  (A ) fo r reco ve ry  of ch ar ge s in  re sp ec t of  th e  sa m e serv ice , or, 
w ithout be gi nn in g ac tio n,  co lle ct s char ges  in re sp ec t of  th a t se rv ice,  sa id  pe rio d 
of  lim it a ti on  sh al l be ex te nd ed  to in cl ud e nin et y day s fro m th e tim e su ch  ac tio n 
is  begun o r su ch  ch ar ge s a re  co lle cted  by th e  fr e ig h t fo rw ar der .

“ (2 ) T he  ca us e of ac tio n in  re sp ect o f a sh ip m en t of  pro per ty  sh al l,  fo r th e 
pu rp os es  of  th is  sec tio n, be de em ed  to  ac cr ue  upo n de live ry  or te nder of  de liv ery 
th er eo f by  th e  f re ig h t f orw ar der , and  no t a ft e r.

“ (3 ) A co m pl ai nt  fo r th e en fo rc em en t of  an  ord er  of  th e Co mm iss ion  fo r th e 
pa ym en t of  mo ney sh al l be filed in  th e  d is tr ic t court  or th e  S ta te  court  w ith in  
one yea r from  th e da te  of  the o rd er , and  n ot  af te r.

“ (4 ) T he  te rm  ‘ove rc ha rg es ’ as  us ed  in  th is  se ct ion mea ns  char ges  f o r se rv ices  
in  ex ce ss  of  th os e ap pl ic ab le  th ere to  under  th e ta ri ff s la w fu lly  on file  w ith  th e 
Co mm iss ion .

“ (5 ) T he  pr ov is ions  of  th is  se ct io n 406a sh al l ex te nd  to  a nd  em br ac e al l tr an s­
port a ti on  of  proi >er ty fo r or  on behalf  o f th e  U ni ted  S ta te s in co nn ec tio n w ith  a ny  
ac tion  bro ught be fo re  th e  Co mmiss ion or  an y court  by  or  ag a in s t fr e ig h t fo r­
w ard ers  su bje ct  to  th is  p a r t : Pro vi de d,  ho we ve r,  T h a t w ith re sp ec t to such  
tr an sp o rt a ti on  of  pro pe rty fo r or  on  beh al f of  th e U ni ted S ta te s,  th e  pe rio ds  of  
lim itat io n  he re in  pro vide d sh al l be  ex te nd ed  to in cl ud e th re e  years  from  th e 
dat e of  (A ) pa ym en t of  ch ar ge s fo r th e tr ansp ort a ti on  inv olve d,  or  (B ) sub­
se qu en t re fu nd  fo r ov er pa ym en t of  su ch  ch ar ge s,  or  (C ) de du ct io n mad e un de r 
sect ion 322 of th e T ra nsp ort a ti on  Act of 1940 ( 49 U.S .C. 66 ),  w hich ev er  is 
la te r.

“ (g ) In  su it s br ou gh t to  en fo rc e an  o rd er of  th e  Co mm iss ion  fo r pa ym en t of 
mo ney al l part ie s in wh ose  fa vor th e  Co mm iss ion  m ay  ha ve  m ad e an  aw ar d of 
da m ag es  by a sing le ord er  may  be  jo in ed  as  pl ai nt if fs , an d a ll  of  th e fr e ig ht 
fo rw ard ers  part ie s to  su ch  ord er  aw ard in g  su ch  da m ag es  m ay  be  jo in ed  as  de ­
fe nd an ts , an d such  su it  may  be m ain ta in ed  by su ch  jo in t p la in ti ff s an d ag ai nst  
su ch  jo in t de fe nda nts  in an y d is tr ic t w he re  an y one of  su ch  jo in t pl ai nt if fs  
could  m ain ta in  su ch  su it  ag ain st  any  one of  su ch  jo in t de fe ndan ts : an d se rv ice  
of pr oc es s again st  an y one  of  su ch  def en dan ts  as m ay  not be  fo un d in th e 
d is tr ic t w he re  th e su it  is  br oug ht may  be mad e in  an y d is tr ic t w her e such  de ­
fe ndan t has hi s or  it s princ ip al  opera ti ng  office. In  ca se  of  su ch  jo in t su it  th e
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reco ve ry , if  an y.  may  be by ju dgm ent in fa vor of  an y on e of  su ch  pl ai nt if fs , 
aga in s t th e  d ef en da nt fou nd  to  be liab le  to  su ch  p la in ti ff .'’

Sec. 3. Se cti on  401 of  th e In te rs ta te  Co mm erc e Act is am en de d by st ri k in g 
out  “Sec.  400a. Acti on s fo r re co ver y of  c h a rg e s ; li m it a ti on  of  ac tions, ” an d 
in se rt in g  in  lie u th er eo f th e  fo ll ow in g :

“Sec. 400a . R ep ar at io n a w a rd s ; l im it a ti on  o f a ct io ns .”
Sec. 4. T he  a m en dm en ts  m ad e by  th is  Ac t sh al l be ap pl ic ab le  on ly w ith  re sp ec t 

to  ca se s in  which  th e ca us e of acti on  ac cr ue s a ft e r th e  ef fe ct iv e da te  of  th e 
Act .

I nterstate  Commer ce Com mis si on ,
Washington , D.C., March 28, 1961.

Ho n. Oren  H arris ,
Chairman, Commit tee on In ters ta te  and Foreign Commerce,
House of  Representa tives , Washing ton,  D.C.

Dear Cha irman  H a r ris : Y es te rd ay  I rece ived  you r le tt e r dat ed  March  20, 
1901 , en clos ing copie s of a bil l, H .R . 5590, in trod uc ed  by you, to  am en d sect ions  
204 a am i 400 a of  th e  In te rs ta te  Co mmerce  Ac t in  ord er  to pro vid e civ il li ab il ity 
fo r v io la tions of  such  ac t by co mmon  carr ie rs  by  m ot or  ve hi cl e an d fr e ig h t fo r­
w ard ers , an d re qu es tin g a re po rt  an d commen ts th er eo n.

T hi s pr op os ed  m ea su re  wou ld  gi ve  eff ect to  le gi sl at iv e re co m m en da tio n No. 11 
in  th e Com miss ion's 74tl i annua l re port . Co pie s of  th e d ra f t bil l, to ge th er  w ith  
a st a te m en t of  ju st if ic at io n th ere fo r,  w er e tr an sm it te d  to  yo u w ith  my  le tt e r of 
F eb ru ary  24, 19(51, re qu es ting  in tr odu ct io n.  A dd iti on al  co pies  of  th a t tr an s­
m it ta l a re  e nclos ed fo r co nv en ienc e of  re fe renc e.

You r ass is ta nce  in  in tr od uci ng th is  p ropo sed m ea su re  i s ve ry  muc h ap pr ec ia te d.  
Sinc erely ,

E verett H utchin so n , Ch airm an .

Reco mm end ation  No. 11

T his  pro po se d bil l wou ld  g ive  ef fe ct  t o le gi sl at iv e re co m m en da tion  No. 11 of th e 
In te rs ta te  Co mm erc e Com miss ion as  se t fo rt h  on  pa ge  190 of  it s 74tl i annual 
re po rt  as fo ll ow s:

“W e reco mmen d th a t se ct io ns  204 a an d 406 a be  am en de d to  mak e comm on 
c a rr ie rs  by motor  ve hicle an d fr e ig h t fo rw ar de rs , re sp ec tiv ely,  lia bl e fo r th e  
paym en t of  da mag es  in  re p ara ti o n  aw ard s to  pe rs on s in ju re d  by them  th ro ug h 
vio la tion s of th e  act .”

.1 us tif ica tio n

The  a tt ached  d ra ft  bil l wou ld  am en d sect ions  204a an d 406a of  th e In te rs ta te  
Co mmerce  Act, wh ich  re la te  to  act io ns a t law fo r th e reco ve ry  of  ch ar ge s by or  
again st  comm on carr ie rs  by  m oto r ve hicle an d fr e ig h t fo rw ard ers , so as  to  mak e 
su ch  ca rr ie rs  lia bl e fo r th e paym ent of  da mag es  to  pe rson s, in cl ud in g th e U ni ted 
S ta te s a s  a  sh ip pe r, in ju re d  by th em  as a re su lt  of  vio la tion s of  p a rt s  II  an d IV 
of  th e  ac t,  re sp ec tiv ely . I t  wou ld  al so  give  to  an  in ju re d  p a rt y  th e  choic e of 
pu rs u in g  hi s rem ed y eit her bef ore  th e  Co mm iss ion  or in any d is tr ic t co urt  of  th e  
U ni te d S ta te s of co m pe te nt  ju ri sd ic ti on . A pp ro pr ia te  per io ds of  li m itat io n 
a re  p ro vi de d w ith  re sp ec t to  th e co mmen ce men t of  su ch  ac tion s or pro ce ed ings .

At pr es en t,  such  l ia b il it y  e xis ts , and such  remed y is  pr ov id ed , on ly  w ith  re sp ec t 
to  vi ol at io ns  by ra il ro ads and o th e r ca rr ie rs  su bj ec t to p a rt  I and  by w ate r ca r­
ri e rs  su bje ct  to  pa rt  I I I  of th e  act.  P ri o r to  th e de cis ion of  th e  Su pr em e Cou rt 
in T. I. M. E.  I nc . v. United  S ta te s  (35 9 U.S . 464. May 18, 19 59 ). th e  Co mm iss ion , 
upon  pe ti tion , mad e dete rm in ati ons of  th e re as on ab le ne ss  of  p ast  m ot or  ca rr ie r 
ra te s  on th e  a ss um pt io n th a t th e  p et it io ner w as  en ti tl ed  to  m ain ta in  an  ac tio n in  
co urt  fo r re para ti ons ba sed up on  th e  un re as on ab le ne ss  of  su ch  ra te s.  How ev er , 
in th a t ca se , th e Cou rt ru le d th a t a sh ip pe r by a m ot or  comm on c a rr ie r su bj ec t to  
p a rt  I I  ca nn ot  ch all en ge  in  pos ts hip m en t li tigat io n  th e re as on ab le ne ss  of  th e 
c a rr ie r' s  past  ch ar ge s m ad e in  ac co rd an ce  w ith  ap plica bl e ta ri ff s filed w ith 
th e C om miss ion. A s hi pp er , th ere fo re , is w ithout re m ed y fo r in ju ry  ari si ng  f ro m  
th e  ap pl ic at io n of an unre as onab le  ra te . Sinc e th e  p e rt in en t pr ov is io ns  of  p a rt  
IV  a re  si m il ar to thos e under  p a r t IT. a sh ip pe r by  fr e ig h t fo rw ard e r su bj ec t to  
p a rt  IV  is  in th e same pl ig ht .

Th e m ot or  ca rr ie r in dust ry  h as  a tt a in ed  s ta tu re  an d st ab il it y  as  one of  th e 
ch ie f ag en ci es  of  pu bl ic  tr an sp o rt a ti o n , han dling  a su b s ta n ti a l vo lum e of  th e
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Nation’s traffic. It  seems appropria te, therefore, tha t shippers should have the 
same rights of recovery against motor carriers as they have against rail and 
water car riers for  violations of the act.

The need for the relief proposed is evidenced by the number of proceedings 
instituted  by shippers for dedress against  motor common carriers prior to the 
decision in the T.I.M.E. case. During the years ended June 30, 1958 and 1959, 
for  example, 20 and 14 forma l complaints or petitions, respectively, were filed 
to secure the Commission’s determination of the reasonableness of established 
motor carr ier rates anci llary  to court actions for the recovery of reparations.  
During the calendar year 1958, a total of 101 informal complaints were filed 
against motor carrie rs claiming damages for unreasonable rates  and practices. 
In 1950 only 10 such complaints were handled by the Commission, but by 1954 
the number had risen to 110. Prio r to the decision in the T.I.M.E. case, adju st­
ments of such complaints were negotiated, in appropriate cases, by an informal 
and inexpensive procedure involving informal conferences and correspondence 
with the parties. Many informal complaints, however, were found not to be 
susceptible of adjustment by such means. If the Commission had then been 
vested with the requisite authority, the filing of formal complaints seeking 
awards of repara tions probably would have followed, as is now the practice 
under parts  I and II I of the  act. In this  connection it should be noted tha t 
reparation  procedures before the Commission are more simple and less expensive 
than  actions in court to atta in the same end. It  may be anticipated, 
therefore, tha t although both the courts and the Commission would be 
authorized under the proposed amendments to award reparations, shippers 
would prefer resort to the Commission since, in any event, the reason­
ableness of the rates  involved would, under the provisions of the act, have to be 
determined by it upon refe rra l of the question by the court.

While experience under pa rt IV has not shown an impor tant need for a pro­
vision authorizing awards of repara tions against  freig ht forwarders, it seems 
desirable and logical to have all four par ts of the act uniform in this respect. 
Appropriate amendments to section 406a have therefore been included in the 
draft  bill.

For the reasons se t forth  above, the Commission recommends early considera­
tion and enactment by the Congress of this proposed measure.

Executive Office of the President,
Bureau of the Budget, 

Washington, D.C., June 13, 1961.
Hon. Oren Harris,
Chairman, Committee on In ters ta te  and Foreign Commerce,
House of Representat ives,  Wash ington, D.C.

My Dear Mr. Chairman : This is in reply to your lette rs of February 9, 3961. 
and March 20, 3961, requesting the views of this office with respect to H.R. 2765 
and H.R. 5596, similar bills to provide civil liability  for violations of the In ters tate  
Commerce Act by common carr iers  by motor vehicle and freigh t forwarders.

In the reports which they are making to your committee, the various agencies 
recommend enactment of the  bills in order to give shippers using motor c arriers 
and freight forwarde rs the same rights with respect to recovery of unreasonable 
and unlawful charges as shippers now have with respect to rail and water 
carriers.

The Bureau of the Budget  concurs with the views conta ined in these reports 
and recommends tha t legislation for these purposes be enacted.

Sincerely yours, PniLLip S. H ughes,
Assis tan t Direc tor for Legis lative Reference.

Comptroller General of the United States.
W ashing ton, May 31,1961.

Hon. Oren Harris,
Chairman, Committee on Intersta te  and Fore ign Commerce,
House of  Representa tives .

Dear Mr. Chairman : We refer again to your le tter  of May 11, 1961, in which 
you asked for our comments on H.R. 5596. The bill proposes to amend the 
int ers tat e Commerce Act in order to subject motor common ca rriers  and freight 
forwarders to civil liabil ity for violations of the act. Having the same purpose
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is H.R. 2765, on which we commented in our letter of April 4, 1961, B-120670. 
Two similar bills, S. 676 and S. 1283, are pending before the Senate Committee 
on Commerce.

When motor common carr iers  and freigh t forwarders  operating in inte rsta te 
commerce were subjected to regulation under the I nte rsta te Commerce Act, they 
were not subjected also to specific sta tutory civil l iability for damages because 
of unlawful rates, charges, regulations, or practices, as are rail common car­
rier s subject to par t I and water common carriers subject to p art III  of the act. 
The Interst ate  Commerce Commission, however, concluding that  a common law 
remedy for the exaction of unlawful charges had survived the passage of the 
Motor Carrier  Act, reasoned tha t it possessed the authority  to determine the 
reasonableness of past  motor carr ier rates  in a proceeding ancillary to a judicial  
action to enforce tha t common law remedy. This doctrine explained in Bell 
Potato Chip Company v. Aberdeen Truck Line (43 M.C.C. 337 (1944)), prevailed 
in the Federal courts and in the Commission until May 18, 1959, when the Su­
preme Court, in T.I.M.E., Inc. v. United States  (359 U.S. 464), decided tha t 
shippers, including the United States, aggrieved by the exaction of unlawful 
charges for motor common carr ier transportation, are  without redress because 
pa rt II  of the Inters tate Commerce Act does not contain reparation provisions 
simila r to those in part  I.

In the audi t of t ranspor tatio n charges paid by the  Government in accordance 
with section 322 of the Transporta tion Act of 1940, as amended, 49 U.S.C.A. 66, 
we have frequently encountered situations where the charges paid, based upon 
duly published and filed tariffs, were and are  prima facie or conclusively un­
lawful in the light of established  principles and standard s used by the Com­
mission and the courts when considering similar  charges on other shipments 
transported  under subs tantially similar circumstances and conditions. Before 
the T.I.M.E., decision we ava iled the Government of the Commission’s prior  find­
ings of unreasonableness in part icula r cases, since all parties affected by the un­
reasonable charges were entitled to take advantage of the Commission’s ruling. 
Mitchell Coal Company v. Pennsylvania Railroad Company (230 U.S. 247, 257 
(1913)) ; A. J. Phillips Company v. Grand Trunk Western Railway Company 
(236 U.S. 662 (1915). Since the T.I.M.E. decision, however, this rule of en­
titlement no longer obtains as to unreasonable inte rsta te motor common ca rrie r 
charges. In this situat ion, no forum is empowered to grant relief to shippers 
damaged by unreasonable motor common carr ier or freig ht forwarder charges.

Not only the Government, the largest  single user of motor and other com­
mon carr ier services, but also similarly circumstanced priva te shippers are  ad­
versely affected. Stat istic al records maintained  by our Transportation Division 
illustra te to some exten t the effect on the Government’s transportation costs. 
Between May 18, 1959, when the T.I.M.E. decision was announced, and April 29, 
1961, its audi t of motor common carr ier paid bills indicated tha t the Govern­
ment has paid transpor tatio n charges believed to exceed the lawful and reason­
able charges by more than $1,275,000. This total represents comparisons of 
the paid charges with reasonable charges based upon Interst ate  Commerce Com­
mission precedents established in proceedings involving comparable situations. 
The total figure is not all-inclusive since not all agencies are required to sub­
mit their  paid vouchers to us for a detailed audi t and since our figures do not 
reflect excess charges which do not fall  clearly within  the pattern of decided 
cases on unreasonableness. For the period from May 18, 1959, through April 
29, 1961, the overpayments (unreasonable charges) revealed in our audi t have 
averaged approximately $13,000 per week; the current  rate  for the 3-month 
period ended April 29 is just under $5,000 per week. It  should be appreciated, 
however, tha t our ear lier  findings were derived from a backlog of accounts on 
which final analysis was postponed pending the disposition of the  T.I.M.E. case. 
Also for consideration is the fact  tha t variat ions in the excess amounts found 
may be occasioned by such events a s a temporary change in the available work 
force, temporary emphasis on other phases of our au dit  responsibilities, or tarif f 
changes which result in the correction of unlawful si tuations.

We believe tha t neither the United States nor private shippers should be 
required to pay motor common carr ier and freight forwarder transportat ion 
charges without the corresponding right, in proper ci reran stances, to challenge 
the lawfulness of such payments  on past shipments. We also think tha t all 
carr iers  regulated under  the Interst ate  Commerce Act should be uniformly
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treated with respect to civil liabil ity for violations of the act. We therefore 
strongly recommend that  your committtee take favorable action on H.R. 5596. 

Sincerely yours,
J o se ph  C am pb el l ,

Comptroller General of the United States .

Mr. Staggers. The first witness before the subcommittee will be the 
Honorable Everet t Hutchinson, Chairman of the Inte rsta te Com­
merce Commission.

Mr. Hutchinson.

STATEMENT OF HON. EVE RETT HUTCHINSON, CHAIRMAN, 
INTERSTATE COMMERCE COMMISSION

Mr. H utchinson. Thank you, Mr. Chairman.
Mr. Chairman and members of the subcommittee, my name is 

Eve rett  Hutchinson. I am the present Chairman of the Interstate 
Commerce Commission and have served in tha t capacity since Jan u­
ary 1 of this year. I am appearing today to test ify on the Commis­
sion's behalf on a bill, H.R. 5596, which was introduced by Chairman 
Ha rris  at our request and which would give effect to legislative 
recommendation No. 11 in our 74th annual report to Congress.

H.R. 5596 would amend sections 204a and 406a of the Interstate 
Commerce Act, which relate to actions at law for the recovery of 
charges by or against common carriers  by motor vehicle and freigh t 
forwarders. Under the provisions of th is measure, common carriers 
by motor vehicle and freight  forwarders would be liable for the pay­
ment of  damages to persons, including  the Uni ted States as a shipper, 
when in jured by them as a result of violations of p arts II  and IV of 
the act, respectively. An injured party would also be given a choice 
as to whether he wishes to pursue his remedy before the Commission 
or in any U.S. dis trict court of competent jurisdiction. The bill also 
provides for appropriate periods of  limitation, corresponding to those 
in par ts I and II I of the act with respect to the commencement of 
such actions or proceedings.

At  the present time, the same liabil ity exists, and the same remedy 
is provided, with respect to violations by railroads and other car­
riers  subject to par t I and by water  carrie rs subject to part II I of the 
act. Pr ior  to the Supreme Cour t’s decision in Z'./.J/.A’., fnc.  v. 
United States, 359 U.S. 464, decided May 18, 1959, the Commission, 
upon petition , made determinations of the reasonableness of past 
motor carrier rates on the assumption tha t the petitioner was en­
titled to maintain an action in court for repara tions based upon the 
unreasonableness of such rates.

In  that case, however, the  Court ruled tha t a shipper by motor 
common carrie r subject to pa rt II  has no right to maintain such an 
action. In  other words, such a sh ipper cannot challenge, in postship­
ment litigation, the reasonableness of the carrie r's past charges made 
in accordance with applicable tariffs filed with the Commission.

Thus, a shipper is wi thout remedy for injury arising from the ap­
plication  of an unreasonable rate. Inasmuch as the pertinent pro­
visions of part IV are similar to those under par t II , a shipper by 
freight  forwarder, subject to  pa rt IV, is in the same predicament.

The motor carrie r indus try of today has attained a level of statute 
and stabi lity which ranks it  as one of the chief agencies of public
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transporta tion, handl ing a substantial volume of our Nation’s traffic.
It  seems altogether appropriate,  therefore, tha t shippers should have 
the same right of recovery agains t motor carriers, and indeed, against 
fre igh t forwarder's, as they have against rail and water  carriers  for 
violations of the act.

The necessity for enactment of H.R. 5596 is c learly indicated by 
the number of proceedings instituted by shippers for  redress aga inst 
motor common carriers prior to the decision in the T.I.M.E. case. 
During the year ended Jun e 30, 1958, 20 formal complaints or peti­
tions were filed to secure the Commission’s determination of the rea­
sonableness of established motor carrier rates ancillary to court ac­
tions for  the recovery of reparations.

As of June  30, 1959, 14 such formal complaints or petitions were 
filed. During the calendar year  1958, a total of 101 informal com­
plain ts were filed against motor carriers  claiming damages for un­
reasonable rates and practices. In 1950, only 10 such complaints 
were handled by the Commission. In  1954, however, the number 
had risen to  110.

Up until  the decision in the T’./J /.A ’. case, adjustm ents of such 
complaints  were negotiated,  in appropria te cases, by an informal and 
inexpensive procedure involving informal conferences and cor­
respondence with the parties. However, we found many informal 
complaints not to be susceptible of adjustment by this means. If  
the Commission, at tha t time, had been vested with the authority 
contemplated by H.R. 5596, the  procedure of filing formal complaints 
seeking awards of reparations probably would have followed, as is 
now the  practice under par ts I and II I  of the act, rather  than going 
into court.

In  this  connection, i t should be emphasized tha t reparation proce­
dures before the Commission are more simple and less expensive 
than  actions in court to atta in the same end. We feel it may be rea­
sonably anticipated , therefore, tha t even though both the courts and 
the Commission would be authorized  under this bill to award repa ra­
tions, shippers would prefer to  come directly to the Commission since, 
in any event, the reasonableness of the rates involved would, under the 
provisions of the act, have to be determined by us upon referral 
of the question by the court.

The view has been expressed tha t since ra tes proposed by carriers 
are, at the time of filing and prio r to the ir effective date, subject 
to an order  of suspension and investigation by the Commission either 
upon its own motion or upon protest by any interested party , any 
rate which has not been subjected to investigation at that time must 
thereafter be deemed reasonable.

In this  connection, however, it should be borne in mind that even 
the prelim inary task of determining whether suspension and investi­
gation of proposed changes in rates is warranted  would require 
the examination of many thousands of proposed rates. A task such 
as this is simply beyond the  present capacity of the Commissioner’s 
facilities.

For example, during the year ended June  30, 1960, an undertaking  
of this nature would have required the careful scrutiny of approxS 
mately 171,679 common car rier freight tariffs. Of these, 105,344 
were offered by motor common carriers  and 11,539 by freight for­
warders. Many of these contained numerous changes in rates.
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We unders tand the view has also been expressed that since a sh ipper 
may, by the filing of a protest,  invoke the Commission’s investigatory 
power to determine the reasonableness of a proposed rate, he is there­
after precluded from questioning the reasonableness of the rate for 
the purpose of reparation if he has failed to file such protest.

A requirement  of this type would, in our opinion, be ent irely un­
realistic. This  would mean tha t a shipper would have to exercise 
constant vigilance over the filing of rates in order tha t those of 
interest to him would not escape his notice and become effective with­
out his protest.  In view of the thousands of rates filed each year, 
this would impose a heavy burden upon shippers which many, espe­
cially the smaller ones, are not in a position to bear.

Although our experience under  pa rt IV of the act has not shown 
an immediate and urgent need for a provision authorizing  awards 
of reparations  against freight forwarders, it does seem both desira­
ble and logical to have all four  parts  of the act uniform in thi s respect. 
We feel, therefore, tha t this is an opportune time to amend section 
406a as p rovided in the bill.

Mr. Chairman and members o f the subcommittee, we urge your 
favorable consideration of H.R. 5596 and we appreciate the oppor­
tuni ty to appea r and explain our reasons for reconunending tha t parts 
II  and IV of the Interstate Commerce Act be amended as proposed 
in the bill. If  there are any questions at this  time, I will be glad 
to attempt to answer them.

Mr. Staggers. Mr. Hutchinson, we appreciate your coming and 
giving us your view.

I would like to get this clear:  Th at the bill was introduced at the 
request of the Commission ?

Mr. Hutchinson. Tha t is correct, Mr. Staggers.
Mr. Staggers. And you are completely and wholeheartedly in  favor 

of it ?
Mr. Hutchinson. Yes, sir.
Mr. Staggers. Do you have any questions, Mr. Friedel ?
Mr. F riedel. Mr. Hutchinson, what  are the main objections to the 

bill or who is opposed to the bill ?
Mr. H utchinson. Well, I  am not  enti rely sure, Mr. Friedel. I am 

sure the committee will find that  out.
I believe certain industry  representatives, although I do not speak 

for them, are here in opposition to the bill ; at least the segments of 
the industry involved.

Air. F riedel. That is all I wanted  to ask.
Air. H utchinson. Thank you.
Air. F riedel. You cannot tell us  what the opposition might be?
Air. Hutchinson. I am sorry I cannot be more helpful on tha t.
Air. Staggers. Air. Collier?
Air. Collier. No questions.
Air. Staggers. Air. Jarman?
Air. J arman. I have no questions.
Air. Staggers. Thank  you very kind ly then, Air. Chairman.
Air. Hutchinson. Thank you, Air. Chairman.
Air. Staggers. If  we need you I guess we can get you back?
Air. H utchinson. Indeed, s ir.
Air. Staggers. All right. Tha nk you.
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The next witness tha t we have is Mr. Frederick W. Denniston, As­

sistant Commissioner, Office of Public Utili ties and Representation, 
Transportation  and Public  Services, General Services Administration .Mr. Denniston.

STATEMENT OF FRE DER ICK W. DENNISTON, ASSISTANT COMMIS­
SIONER, OFFICE OF PUBL IC UTILITIES AND REPRESENTATION,
TRANSPORTATION AND PUBLIC SERVICES, GENERAL SERVICES
ADMINISTRATION

Mr. Denniston. Mr. Chairman and members of the subcom­mittee—
Air. Staggers. Do you have a prepared statement ?
Mr. Denniston. No, sir.
Mr. Staggers. You do not ?
Mr. Denniston. I might just  state tha t in view of the excellent 

coverage of the subject which has been given by Commissioner Hutch­
inson, my remarks will really be supplementary  to  his statement.

GSA, General Services Admin istration, represents  the executive 
agencies of the Government in their  capacity as shippers, and it is in 
this capacity tha t I speak to you. In  other words, we are  speaking 
to you on behalf of the Government’s interest in this  subject matter 
solely as a shipper and  not in any regulatory capacity, of course.

We urge that you enact this bill. We support the bill entirely. And 
GSA itself has a legis lative proposal, which has been submitted to the 
Speaker of the House, on Janu ary  10,19G1.

Excep t for one or two very minor changes in language, the present 
bill, H.R. 5596, is identical with the proposal which we have offered 
and we support the bill in its present form.

The differences are very slight and of no consequence.
The reasons we are in terested,  of course, is th at the Government, as 

a shipper, ships large quant ities of freight and we are confronted 
with the situation which Commissioner Hutchinson has already out­
lined, in tha t there are instances where we use the carriers who are 
subject  to parts  I I and IV  of the Interstate Commerce Act;  where as 
a shipper  we are left  withou t a remedy in the event there are instances 
where rates are unreasonable, pre judicial, preferentia l, or discr imina­
tory.

The act, of course, in both part s I I  and IV, declare t ha t such rates 
are unlawful,  but the effect of the Supreme Court decision in the 
T.I.M.E . case has had the effect of saying that while they  are unlaw­
ful,  the shippers have no remedy for the situation, certainly so far  as 
the past  is concerned.

As has been mentioned, I believe, indirectly by the Commissioner, 
there  has been a procedure under which shippers  have been able to 
obtain  redress in these situations under the Motor Carrier Act and 
this  doctrine has prevai led for approximately 20 years when the 
Court's decision, to which reference has been made, had the effect of 
overruling tha t doctrine.

And so we found ourselves, as o f the date of t ha t decision, lacking 
a remedy in this situation.

In  our consideration of  this  matter  we have worked closely with the 
othe r executive agencies and with the General Accounting Office, and
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we are all of the view tha t this  legislation should he enacted, and we 
urge tha t it be given favorable action by th is committee.

Th at concludes my statement , sir.
Mr. Staggers. Mr. Denniston, you mentioned the T.I.M .E. case 

there, and Mr. Hutchinson brou ght it  up.
Under tha t case—that was decided in 1960,1 believe?
Mr. Denniston. Yes, sir.
Mr. Staggers. Under t ha t case the shipper  had no right to  take any­

one to court ?
Air. Denniston. That is correct.
Mr. Staggers. They had no redress?
Air. Denniston. That is correct.
Mr. Staggers. You say you are a large shipper as the GSA and, I 

presume, one of the largest.
How about the military ? They do not come under  you, do they ?
Mr. Denniston. No, in the transportation field they do not.
I assume they will express thei r own views on this bil l.
Mr. Staggers. I see. But I expect with the  exception then or with 

tha t exception you are probably  one of the largest  shippers of the 
Government?

Air. Denniston. Yes, sir.
Air. Staggers. Tha t is all the questions 1 have.
1 )o you have any questions, Air. Friedel ?
Air. F riedel. No, sir.
Air. Staggers. Air. Collier?
Air. Collier. No questions.
Air. Staggers. Air. Ja rman?
Air. J arman. Air. Denniston, what has been the procedure of GSA 

in cases that would normally fall within the jurisdiction of this 
provision ?

What  have you done in cases of rate disputes?
Air. Denniston. Well, t his  becomes a complicated question, sir, in 

tha t prior  to the enactment of Public Daw 85-625 of the 85th Congress, 
the procedure has been tha t where instances of, for example, unrea­
sonableness of a motor car rier  r ate had been disclosed—and I might 
say tha t this was the type of situation tha t was involved in the 
Y./.d/.A. case, the procedure had been that the General Accounting 
Office had the authority  at  th at time to make an administrative collec­
tion in the settlement of the accounts with the carriers.

And, applying the doctrine of th is Bell Potato Chip  case of the I n­
tersta te Commerce Commission which supplied the basis for the ad­
ministrative finding that a part icular rate was unreasonable, there ­
after the General Accounting Office would collect this  amount under 
thei r righ t to make an administrative offset.

I believe, however, that  it would lie best i f the General Accounting 
Office explained that in greater  detail.

In  any event, when Public Law 85-625 was passed in 1958 certain 
technical changes were made in the act which precluded this action, and 
this  was just shortly  before the T.I.M .E. decision.

So the two matters, the amendment to the ac t and the T.1 .M.E. deci­
sion, had a combined effect so far  as the Government agencies were 
concerned.
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So th at  th e ans wer to  your  que stio n, sir,  is th at  p rior  to the  T J.M .E . 
decis ion, a fo rm al  c omp lain t was no t req uir ed and t her e had none  been 
tiled  in th is  par ticu la r area .

In  the in terven ing t ime, aw ai tin g l egislation , o f course, th e T .1 .M.E . 
decision he ld th at  no com pla int  cou ld be filed. So at  th e mom ent we 
are  in a vac uum , so to speak, in th at we are  w ork ing  with  the  General  
Ac counting Office and the y are  cu rren tly  keeping us adv ised as they 
find sit ua tio ns  of  th is sor t, and we hope th at  the  leg islation  will be 
ena cted which  will  the reu pon pe rm it  prop er  c om pla ints to be filed so 
th at  the  In te rs ta te  Commerce Com mission  may  make an ap pr op riate 
de ter mi na tio n.

Mr . C ollier. Wi ll the g en tlema n yiel d at  th at  poin t?
Mr. J  A RM A N . Y e s .
Mr. C ollier. Wo uld  th is be re tro ac tiv e to  such vio lat ion s as  occu rred  

du rin g thi s so-called vacuum pe rio d or  not ?
Air. I) en niston . Th at  is not  my un de rst an ding .
The bil l, as I reca ll it, the la st  section of the bil l—I  believe it is 

eit he r section 3 or 4—specifically st a te s:
The amendments made by this Act shall he applicable only with respect to 

cases in which the cause of action accrues after the effective date of the Act.
Mr. Staggers. Any more  questions ?
Mr. J arman. No.
Mr. Staggers. Air. Devine,  do you have  any questi ons  ?
Air. D evine . No.
Air. Staggers. You mentioned the  GAO, the  Gen era l Accou ntin g 

Office, there and consult ing  them.  I jus t won dere d if  you have  any 
idea  o f how much money has  been invo lved  in these o vercha rge s since 
you have been in consu lta tion with  the  General Ac counting Office?

Air. D ennis ton. Well, it is ou r un de rst an din g th at  there are  sub­
sta nt ia l amounts  involved,  bu t I  believe rep res entat ive s of the  GAO 
are  her e and I p refer th at  they speak  themselves.

Air. Staggers. All  rig ht . I  just, thou gh t maybe you migh t know 
and  we will br ing  th at  ques tion  up  to  them .

I f  there are  no fu rthe r que stions the n—oh,  did  you hav e a q uestion, 
Air. Dev ine?

Air. D evine. No.
Air. Staggers. AVe th an k you very kin dly , Air. Denniston , fo r com­

ing  an d givin g us the  benefit of  yo ur  views.
Th e nex t witness will be a  r ep resentati ve  of  th e Gener al Accou ntin g 

Office. I do not  know who  th at will be.

STATEMENT OF E. W. CIMOKOWSKI, ASSISTANT GENERAL COUN­
SEL, U.S. GENERAL ACCOUNTING OFFICE, ACCOMPANIED BY
GERALDINE RUBAR, ATTORNEY, OFFICE OF THE GENERAL
COUNSEL: HILLIS K. WILSON, ASSISTANT DIRECTOR, TRANSPOR­
TATION DIVISION: THOMAS C. McNEILL, TRANSPORTATION
SPECIALIST, TRANSPORTATION DIVISION

Air. Staggers. Wil l you sta te  yo ur  name  fo r the  rec ord  ?
Air. Cimok owski. Tha nk  y ou,  Air. Chairma n.
I f  the cha irm an and  the subcommitt ee will ind ulg e us a moment, 

I would  lik e the rest of these peop le in o ur  office who ha ve worked with  
me on th is  m at ter  up  here.

71 70 3— 61 ------2
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Mr. Staggers. Tha t will be fine. Bring them right up and we 
would like for you to introduce them for the record and tell their  
official capacity too, if  you will.

If  you care to have them, you can have them right there.
Mr. C imokowski. Right , sir.
Mr. Chairman, my name is Edwin W. Cimokowski. I am an As­

sistant General Counsel in the U.S. General Accounting Office.
With me are Miss Rubar, who is an attorney-adviser  in our office or 

the Office of the General Counsel; Mr. Wilson who is Assistant Di­
rector in the Transportation  Division, and Mr. McNeill who is a 
transportation specialist in ou r Transportation  Division.

Mr. Chairman and members of the committee, we apprec iate the 
opportuni ty given the General Accounting Office of appea ring before 
your committee with respect to  H.R. 5596. We are in favor of H.R. 
*5596 and are anxious to see such proposed legislation enacted. As a 
mat ter of fac t, Air. Joseph Campbell, the Comptroller General, in his 
annual report to the Congress for  the fiscal year ending  June 30, 1960, 
recommended early favorable consideration of simila r proposals, as 
pa rt of the legislative p rogram of the General Accounting Office.

We worked closely with othe r interested Government agencies in 
formulating proposals fo r s imilar bills which were introduced in the 
86th Congress but were not reached for consideration before adjourn­
ment. The present form of the  law, lacking the amendments proposed 
in II.R . 5596, has cost the Government and other shippers of freight 
substan tial sums of money which might have been recovered i f motor 
carrie rs and freight forwarders were required to answer in damages 
for collecting unreasonable rates  and charges.

Shortly afte r the T'.I.M.E. and Davidson cases (359 U.S. 464) were 
decided in May 1959, the General Accounting Office began a special 
study as an incident of the re gular audit program covering transport a­
tion payments made by the various Government departments  and 
establishments to interstate  motor common carriers.

This  study is designed to provide a basis for e stimating the amounts 
being paid  from appropriated  funds in the form of unreasonable 
transporta tion charges. We set up certain categories of unreasonable 
tariff situations predicated on principles established by the Interstate  
Commerce Commission in rulings prio r to the Supreme Court de­
cision in the T.I.M.E. and  Davidson cases.

Using  the principles of the Commission-decided cases to determine 
the maximum reasonable charge basis, we calculated the amounts ex­
pended in excess of the reasonable charge basis on individual motor 
carr ier shipments made by Government agencies subject to our audit.

We found the largest totals of overpayments in fou r major categories 
of ta riff  situations. These fo ur categories involved (1) exclusive use 
of vehicle rules; (2) instances where throug h rates exceeded the ag­
gregate  of intermediate rates;  (3) instances where commodity rates 
and exceptions to the motor freight  classification resulted  in higher 
charges than  derived from the applica tion of classification ratings; 
and (4) capacity or minimum charge rules.

Due to a backlog of accounts which accumulated pending a ruling  
in the T.I.M .E.  and Davidson cases, we were finding in the early stages 
of our special study excessive payments—that is, payments exceeding 
reasonable charges—to motor common carriers at  a ra te of $25,000 per
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week; la te r th e figure  steadi ed fo r a tim e at a ra te  of $16,000 pe r 
week, a nd  now , 2 y ea rs af te r th e T.l .M .E . an d David son  cases, we c on­
tin ue  to find excessive paym ent s o f th is  n at ur e at  a  rate o f about $6,000 
a week.

Th e decrease in  w eekly ave rages ma y be expla ined by the  fact  th at  
our ea rli er  com pu tat ions  were  derived fro m a backlog of  accoun ts on 
whi ch final analy sis  was postpone d pe nd ing the dispositi on of  the  
T.l.M .E . and David son cases. F o r the  2-y ear  pe riod the  avera ge w orks 
ou t to abou t $13,000 p er  week.

Some down wa rd tre nd  may be expla ined  by amend ments  in mo tor  
ca rr ie r tarif fs  resu lti ng  in removal of  ta ri ff  fea tur es  object ionabl e on 
the gro und of  unre asonab lene ss, o r ad jus tm en ts on la te r traff ic by 
sect ion 22 ten ders.  For  example, th er e is an increased  ten dency by 
mo tor  ca rr ie rs  to  pro tec t an ag greg ate of int erm ediate ra te s low er 
th an  a th ro ug h ra te  by ap pr op riate ta ri ff  revi sion  when such  a pr im a 
facie unr eas onable ra te  sit ua tio n is br ou gh t to  t he ir  at tenti on .

We  sho uld  mentio n, too, th a t va ria tio ns  in the  weekly area s may 
be caused by tem po rary  change s or  sh if ts  in the  available wo rk force  
or  tem po rary  em pha sis  upon othe r p hases  of  ou r au di t resp onsib ilit ies .

We  th in k th e prese nt ra te  of  excessive paym ents due  to  unrea son­
ableness  will  be fa ir ly  con stant. Th us , at  the prese nt weekly ra te  
of  abo ut $6,000 pe r week, the  sh ip pi ng  agenc ies of  the Uni ted State s 
wil l be sp en ding  more  than  $300,000 yearl y of  the taxp ay er s’ money,  
wi tho ut an y hop e of recovery , fo r unr eas onable mo tor  common  ca r­
ri er  charges .

In  the  pa st  2 yea rs we es tim ate  th a t about $114  mi llio n have  been 
so paid ou t on vouchers  which ha ve  been audit ed  b y ou r Office. How’ 
much mo re in the way of unrea sonable  charg es is being pa id  ou t by 
Go vernm ent agencies not  requ ire d to  sub mit  th ei r pa id  vou che rs to 
the  G ene ral  A cco unting Office f or a de tai led  au di t on a m on thl y basis 
is not known.

Add iti on al ly , w’e do not know* ho w much more in excess of  reason ­
able ra tes an d cha rges has been an d is being pa id  out to  int ersta te 
mo tor  common ca rri ers fo r tran sp or ta tion  services wh ich  do not 
fal l defin ite ly w ith in the  pa tter n of  decided cases . Th is  wo uld  occur 
where th e cos t fac tors en terin g in to  the com putat ion  of  a pa rti cu la r 
fre ight  ra te  and the co mpa rabi lit y of  the ra te  wi th ra te s on traffic 
ha ving  sim ila r tran sp or ta tio n ch arac ter ist ics  wou ld have  to  be con­
side red.

Such cases are  not wi th in  th e reach of ou r fac ili tie s an d resources, 
al thou gh  it  is ou r in tent ion in  the regu lar course of  ou r au di t to 
maint ain a close wa tch  fo r ra te  sit ua tio ns  which sugg est the need  fo r 
fu rt her  d eve lopment as to un rea sonable  aspects and , if  wa rra nted , to 
re fe r th e m at te r to the  responsible  Gover nment  sh ippi ng  agency fo r 
possible adjus tm en t pro cee din gs in the  ad min ist ra tiv e tri bu na l hav­
ing  j ur isd ic tio n over the  mat te r.

Th e Gover nment  is said to  be the  Nat ion’s lar gest sing le user of 
common ca rr ie r services, bu t it  does no t suff er alone in its  ina bil ity  
to recover rep arat ion fro m motor  ca rri ers and fr ei gh t for wa rde rs.  
Al l ot he r users of the services of  those ca rri er s are in precise ly the 
same posit ion  in th is  resp ec t; the y, too, are  wi thou t a rem edy  unde r 
the prese nt sta te of  the law  to  recove r dam age s incu rred  because of 
unrea son abl e rat es  and charg es  which may be assessed by mo tor  ca r­
rie rs  an d fre ight  forw arde rs.
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H. R. 5596, i f enacted, would give shippers that  remedy and would, 
in this respect, make equal all carriers and all users of the various 
common carr ier services subject to the Inte rsta te Commerce Act. In ­
ters tate  rail carriers  since 1906, and interstate water carriers since 
1940, when they were first brought under Federal regulation, have 
been amenable to proceedings for reparation where unreasonable rates 
and charges have been collected.

We know of no good reason why motor carriers and freigh t for ­
warde rs should continue to enjoy a special prefe rentia l immunity 
from such proceedings.

Before the ruling of the U.S. Supreme Court in the T .I.M.E. and 
Davidson cases (May 18, 1959), it was widely believed tha t any 
shipper via intersta te motor common carrier had a right , through a 
combination of court and Inte rsta te Commerce Commission proceed­
ings, to reparation for unreasonable rates and charges. The Com­
mission itself reached this  conclusion in a line of cases typified by 
Bell Potato Chip Co. v. Aberdeen Truck  Line (43 M.C.C. 337 (1944)), 
where the problem was exhaustively  considered.

On the basis of such cases the General Accounting Office postpay­
ment audit was so geared as to insure the recovery of unreasonable 
payments, following ru lings  by the In terstate Commerce Commission 
in comparable cases, by voluntary  refund, by setoff, or by resort to 
necessary judicial proceedings through  the Departmen t of Justice. 
Governmental setoff action, specifically authorized in section 3*22 of 
the Transportation  Act of 1940 (49 U.S.C.A. 66) was ended, as to 
unreasonable charges, by Public Law 85-762—amending section 322, 
among other provisions of law—effective as to transac tions taking  
place afte r August 26, 1958.

Public  Law 85-762 limited recovery action to “overcharges”— 
superseding the term “overpayment” in section 322—defined as—
charges for  transp ortation  serv ices in excess of those appl icable thereto under 
the  tar iffs  lawfully on file wi th the In ters ta te  Commerce Commission and the 
Civil Aeronautics  Board and charges  in excess of those appl icable thereto under 
rat es,  fa res , and charges esta blished  p ursuan t to section 22.
The term “overpayments” had been viewed as embracing overcharges 
as well as unreasonable charges, prior  to the amendment by Public 
Law 85-7(52. Eventually,  the T.I.M.E. case precluded recourse 
to any method or remedy for the adjustment of unreasonable rates 
and charges by intersta te motor common carriers.

As we see it, the situation is simply th is :
I. We see no reason why there should not be uniformity in the 

trea tmen t of all carriers subject to the Interstate Commerce Act, in­
sofar  as liabi lity for unreasonable rates and charges is concerned.

2. W e see no reason why shippers by interstate motor common car­
riers  and freight  forwarders  should continue to be under a disabil ity 
to sue for and collect damages for unreasonable rates and charges. 
The r ight to maintain an action for damages in such a case has existed 
for more than a half century of railroad regulation in this country;  
the regula tory structure should be reinforced to protect the shippers 
in thei r dealings with all types  of carriers regulated under the I nter ­
state  Commerce Act.

3. We see no reason why the procurement agencies of the United 
States,  or any other shippers of freigh t, should continue to pay sub-
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stan tial amounts in freig ht charges without  having reserved to them 
by law the right,  in the proper circumstances, to challenge the law­
fulness of such payments with appropriate  adjustments  as determined 
by the regulato ry body. If  the present bill becomes law the United 
States would have no greater  righ t than  all other shippers doing 
business with motor carriers  and freight forwarders.

In  an appendix to this statement we have prepared explanatory  
statements  of the four m ajor classes or categories of service situations 
which have occasioned payments  of unreasonable rates and charges to 
motor common carriers for transporta tion services furnished the 
United States, payments of the type on which action to correct is fore­
closed under tlie present state  of the law.

I would like to emphasize th at these tabula tions or s tatistical state­
ments are prepared on the basis of rulings  made by the Interstate  
Commerce Commission in what  we deemed to be comparable cases in­
volving relat ively or exactly analogous facts.

And we feel tha t this append ix is more or less self-explanatory, 
but i f time permits we would like to discuss one or two of the examples 
described.

Mr. S taggers. You may go ahead.
Mr. Cimokowski. Thank you, sir.
I would like to take as an example—and these pages, unfor tunately, 

are unnumbered and it might requi re turn ing  over a few pages.
There is a category which is category 3. The caption at the top 

of the page tha t I would like  to read from is “Commodity or excep­
tions rates higher than class rates .”

It appears-----
Mr. Staggers. Would you hold just a minute until we find th at?
Mr. Ci mokowski. Yes, sir. It  is the 10th page from the back.
Mr. Staggers. All right , sir.
Mr. ( Cimokowski. General ly speaking, rates are divided into three 

broad categories: (1) Class rates, (2) exceptions rates, and (3) com­
modity rates. Class rates are published in class-rate tariffs and are 
applied in accordance with different ratings (first class or class 1 being 
100 percent and other classes being related thereto) named in fr eight  
classifications. Carload class rates are designed for occasional or 
sporadic movements.

Exceptions to  the classification may establish rules, regulations, or 
ratings  different from those published in the classification and, al­
though  employing class rates, their  use generally results in lower 
charges to  the shipper. Commodity rates, which are as a rule the out­
growth  of special conditions, are published to apply on a specific com­
modity or group of commodities and are almost invariably lower than 
class rates.

On shipments of the same articles between the same points, rates 
derived from classification exceptions ra tings o rdinarily  take preced­
ence over rates derived from classification ratings and, in turn,  com­
modity ra tes supersede the other two.

The Commission has held tha t the classification genera lly imposes 
the highest rate which a p arti cular commodity should bear under nor­
mal conditions and a commodity rate which is high er than a class 
rate  is an abnormality  which on its face requires special justification.

This applies with equal force to exceptions ra tings which exceed the
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normal classification basis. Thus a presumption of unreasonableness 
attaches to such situations, in the absence of special or unusual circum­
stances. An example selected dur ing  the course of the General Ac­
counting Office audit  is contained in the attached  statement.

The attached  statement consists of a tabula tion and, behind that,  
a worksheet which is for interna l use in our office, described as form 
T-345.

In this statement we have selected a shipment of setup aluminum 
tanks which moved from Mira Loma, Calif., to Walker Ai r Force 
Base, N. Mex., during June  1958.

The charges billed and collected by the carri er were based on the 
actual weight of 12,200 pounds to  which there was applied a rate  of 
$10.08 per  100 pounds, resulting in  the total paid charges of  $1,971.41.

The c arr ier’s tariff author ity is listed as well as the National Motor 
Fre igh t Classification. The auth ority for the carr ier’s charges, 
briefly, was based on an exceptions rati ng three times first class on any 
quant ity of freigh t.

The establishment of this exceptions ratin g removed the application 
of the class r ating . The establishment of the exceptions r ating also 
precludes the  availability  of the classification rate basis, without spe­
cial provis ion in tar iff otherwise for interchangeability or alternation 
of the exceptions with the class ratings .

So, bearing in mind tha t the Inters tate Commerce Commission has, 
in many cases, found tha t an exceptions rating which is higher than 
the classification rating basis an abnormality or a situat ion which 
requires special justification, and to which general ly, a presumption 
of unreasonableness attaches, we computed the charge basis which was 
believed to be allowable in the event there was a contest over the rea­
sonableness of the exceptions rat ing  basis which was charged  and 
collected by the carrie r.

This computation, of course, is for the specific purpose of ou r study, 
tha t is, we estimate tha t this is the  amount of damages that the Gov­
ernment has probably suffered in connection with this part icula r 
shipment.

Our charge basis, which we feel the Government could establish in 
a proper  proceeding before the Inters tate  Commerce Commission in 
the event there  was available repa ratio n authority, was based on a 
rate of $5.20 per 100 pounds, as compared to the $16.08 rate  charged 
by the carrie r, on the actual weight of 12,260 pounds, resul ting in a 
total  charge of $637.52.

We took advantage, for the purpose of this computation, of the 
classification rat ing of second class and the volume minimum weight 
of 12,000 pounds or actual weight.

In  this case the difference between the charges paid and collected 
and the charges which we believed could be established as the lawful 
maximum basis, in the event r eparation  authority was available, was 
$1,333.89. This is one shipment.

"We fel t th at we should restri ct the examples that are made available 
here. There are many.

This part icular one, while it was not specifically selected, nor was 
it selected at random, does reflect that there can be a considerable 
difference between the legally applicab le charge basis and tha t which 
might be found to be the lawful maximum basis.
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I would like to discuss, in  addition, one more example if time per­
mits.

Mr. Staggers. Go ahead.
Mr. Cimokowski. And thi s follows the statement, the narra tive 

statement, which ends with page 10, and it begins on the sixth page 
aft er page 10.

The caption is “Through rate  higher than aggregate of intermediate 
rates.”

Mr. Staggers. How many pages af ter page 10 ?
Mr. Cimokowski. The six th page following page 10, Mr. Chairman.
Mr. Staggers. All right.  Go ahead.
It  is captioned “Through rate  higher than  aggregate of intermediate 

rates.” And the number  “2” appeal's at the top of the page.
This situation  has long been condemned by the Inte rsta te Com­

merce Commission and the courts  in their consideration of complaints 
against rail  carriers, under pa rt I of the Inte rsta te Commerce Act. 
Similarly, afte r part  II  of the act became law in 1935, complaints 
against motor carriers were upheld on this basis. Whenever a through 
rate  is h igher  than the combination of rates between par ticu lar points 
of origin  and destination on railroad routes it is deemed prima facie 
unreasonable. The railroads  must then present evidence explaining 
why the part icular through ra te is not unreasonable.

Pr ior to the T'.I.M.E. case, the Inte rsta te Commerce Commission 
gave effect to the principle of the rail road cases in considering various 
complaints of shippers by motor common carriers.

Two motor carrie r cases are mentioned which were decided by the 
Inters tate  Commerce Commission in 195G.

When a one-factor through rate  is published in a tari ff to apply 
between any two points it is the legal rate  and must be applied and 
collected in the absence of any tariff provision permitt ing the substi­
tution of  a different rate . The lawfulness of the legal ra te, th at is, its 
unreasonableness, is still open to attack, however, and under part  I 
of the Inte rsta te Commerce Act covering railroads a shipper  is a u­
thorized  to file a complaint with the Commission disput ing the lawful­
ness of the legal through rate and asking for  damages o r reparation 
measured by the difference between the legal ra te and such lower law­
ful or reasonable rate as may be established aft er hearing on the ship­
per’s complaint.

Under the principle of the  T.I.M .E. case, a shipper by interstate 
motor common carrier  whose operations a re subject to  p art  I I  of the  
act as presently constituted does not have an equivalent righ t to sue 
for repara tion, tha t is, he cannot obtain damages on p ast shipments. 
His remedy is limited to prospective shipments only. If  he succeeds 
in establishing unlawfulness, he will benefit only when particular 
unlawful tariff  provisions are  corrected pursuant to Commission order 
or through the carr ier’s volun tary  action, and there fore become the 
legal charge basis as to shipments made thereafter.

Attached is a sta tement of an actual motor carrier case illust rating 
the unreasonable rate  situat ion described above which is representative 
of many similar instances found  in the General Accounting Office 
audit.

This  tabulation concerns a shipment  of sugar from Lyoth, Calif., to 
Fo rt Huachuca, Ariz., dur ing December 1954.
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The charges paid to the motor c arrie r were based on the through  
rate  of $1.82 per 100 pounds applied to the actual weight of 70,700 
pounds, resulting in a total charge paid of $1,286.74.

This charge was computed on the basis of the tarif f authority shown 
which contained the joint through rate.

In  our audit of th is m atte r we found the  combination of rates or an 
aggregate of intermediates which, when taken together, would result 
in a lower through rate  and a lower through  charge than tha t applied 
by the carr ier which is, as I have indicated, the legal charge and cannot 
be overthrown.

Nevertheless, in our examination we used a combination of rates 
constructed over Tucson, Ariz., producing a rate of $1.55 per 100 
pounds, as compared to the rate of $1.82 per 100 pounds charged by 
the carrier,  and resulting  in a total  charge paid  of  $1,095.85.

And the difference in charges, tha t is the difference which we in the 
General Accounting Office believe would have a very good chance o f 
being sustained as unreasonable  or an excess portion of the total charge 
collected by the carrier, was $190.89.

Mr. Chairman, and members of the subcommittee, this concludes 
my statement. We would be glad to answer any questions tha t you 
may have.

Mr. Staggers. Did I unders tand you to say tha t the Government 
was the largest shipper on these ?

Mr. Cimokowski. Th at is my understanding , sir.
I read these statements  from time to time but  never, personally, 

have made a statist ical analysis of the Government’s position as a 
shipper, in terms of total money spent.

I do know tha t rough ly about $2 billion are expended on trans­
portation charges for carr ier services furnished the U.S. Government 
on an annual basis.

I would estimate this  as a rough guess.
Mr. Staggers. Well, I wondered there if you were tak ing into con­

sideration  the m ilitary in that or just  the other  Government agencies?
Mr. Cimokowski. I am think ing of the entire shipping functions 

of the Government departments and establishments.
In  other words, the Depar tment  of Defense and what it needs in 

the wav of transportat ion services to get its materials and its equip­
ment and personnel from place to place, the Department of A gricu l­
ture  and its related corporations such as Commodity Credit Corpo­
ration , various other  civil agencies, and the General Services Admin­
istration, of course, which does most of the business, in the way of 
traffic management, for  the Government civilian agencies.

Mr. Staggers. Do you know whether the milit ary services have a 
representative here to testi fy ?

ATr. Cimokowski. I am not aware that  there are any present, but 
the fact tha t I do not recognize someone does not  necessarily mean 
that the services are not represented.

Mr. Staggers. I did not notice them on the witness list. Maybe 
they might be here.

I am just try ing  to go a little further  here.
Are they under the same rates that  you are, the same system of 

making rates  or do they have any other recourse ?
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Mr. Cimokowski. Well, sir, they are subject to the same published 
and filed tariffs, ta riffs that  are applicable to shipments made by p ri­
vate shippers, commercial shippers, generally, with the exception 
that under section 22 of the Intersta te Commerce Act, and under p art 
II , by reason of a cross reference to section 22, the motor carr iers and 
rail  are permitted to quote rates lower than those published in filed 
tar i ffs.

Mr. Staggers. That was passed about two Congresses ago, I believe, 
was it not ?

Mr. Cimokowski. Section 22 has been in the  ac t since it inception, 
in the Inte rsta te Commerce Act.

Mr. Staggers. I mean, it was amended-----
Mr. Cimokowski. It  was amended in 1958 by Public  Law’ 85-762, 

sir.
In  th at amendment the p rimary concern appeared to be time limita­

tions tha t should apply on Government shipments and also time 
limitat ions upon actions to be taken either by the carr ier or the Gov­
ernment in court or with the General Accounting Office.

Pr ior to the amendment in Public Law 85-762 the carriers had 10 
years on all Government transact ions in which they engaged, to file 
claims with the General Accounting Office.

The Government and the General Accounting Office had no limita ­
tion upon set-off action nor  was there any limitat ion upon suit in 
the event it decided or determined tha t suit against a carrier was 
warranted.

Af ter  the amendment, o f course, the  right to set-off in the Govern­
ment and the righ t to file claims with the Government was limited to 
3 years afte r certain events, which are more explicitly  described in 
the law’.

Mr. Staggers. Mr. Friedel ?
Mr. Friedel. Mr. Cimokowski, in your statement or through your 

statement you referred to T.I.M.E. and Davidson.
Mr. Cimokowski. Yes, sir.
Mr. F riedel. For the record, I would like to have the initials ex­

plained as to who they are and what they are. The “Davidson” strikes 
a familiar note.

I want  to know’ if it is the Baltimore concern.
Mr. Cimokowski. Yes, sir.
Mr. F riedel. Would you explain th at case ?
Air. Cimokowski. Well. I  will try  to report what I know.
The explicit facts of those twTo cases, I will try to give you w’hat 

I know’.
T.I.M .E. was the principa l litigant in the two cases. The David­

son case, while on an equal level, so far  as importance was concerned, 
did not receive, I do not think, as extensive consideration in the 
final analysis as the T  case which involved an aggregate of
intermediates being low’er than a through rate collected by the carrier.

Mr. F riedel. What do the initia ls stand for, T.I.M.E.?
Air. Cimokowski. That is capital T.T.AI.E.
Air. F riedel. Yes, I would like to know what that stands for.
Air. Cimokowski. I do not know.
Air. McNeill. That is the trade  name of the company.
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Mr. Cimokowski. It  is probably taken from the full name of the 
company as many businesses are wont to do.

Mr. Friedel. All right.  Now, one more quest ion:
In your first memorandum or first analysis of the rate  charges  you 

refer  to  shipments of setup aluminum tanks and you state  tha t they 
charged $16.08, and you felt  that  tha t was not the proper charge.

My question is th is : Doesn’t the shipper find out  what the charges 
are going to be before he ships ?

Mr. Cimokowski. Well, the shipper knew or I must assume th at 
he was aware because of the tari ff publication, tha t he would be 
charged $16.08 per 100 pounds for tha t movement.

But the fact that the shipper is aware of what the charge is does 
not, under  par t I of the act, preclude him from taking issue with 
the lawfulness of tha t rate. So long as the rate  is contained in the 
tarif f and made public in that  way, tha t is the rate that  must be 
applied.

It  is like a statute. In othe r words, it must be applied in the 
same way that it is written and the only way it can be contested or 
possibly adjusted is through  a proceeding in which the shipper would 
under take to prove tha t the rate  so charged is unreasonable to what­
ever extent might be established.

Mr. Friedel. Isn ’t tha t done ?
Do they not try  to negotiate  before and explain that  the rate is 

unreasonable and ask tha t they app ly the old rate?
Mr. Cimokowski. Well, the shipper-----
Mr. F riedel. I do not know, but  I jus t want to develop it.
Does the shipper  just  ship because he thinks  the rate  is so and 

so and say “OK.” Then later on when he finds out more about it 
and feels tha t it is unreasonable, he decides to contest it. Why 
doesn’t the shipper mention to them in the first place tha t it is 
too high?

Mr. C imokowski. Yes. In this  part icular situation where we use 
a classification basis as opposed to the exception rat ing  basis, it is 
very possible th at the shipper actual ly doing the shipping, who might 
be far  removed from the traffic management office, has absolutely 
no knowledge of what the rate might be.

He is interested in obta ining the service and in getting , in this case, 
military goods from one station to another. And notwithstanding 
that, even i f he does know what the rate might  be, he migh t not be 
aware at tha t time tha t the rate  as charged possibly might violate 
some principle  of lawful maximum basis.

And he has that right reserved to him under  part I  to go to the Com­
mission, to the ICC, and attempt  to establish tha t he is entitled to 
damages which would be measured by the difference between the 
legally applicable rate and the rate which he says is lawful or the 
lawful maximum rate  basis.

Very often, in this kind  of a case, in the classification versus excep­
tions basis, the car rier, I believe, is a t a d isadvantage in that  there is 
a presumption of unreasonableness which attaches at the outset. It  
is up to him to overcome that presumption.

Do I answer your question, Air. Friedel ?
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Mr. F riedel. In a way, bu t I still cannot imagine a shipper, whether 
he is f ar  removed o r not, not  having some ca rrier to make th at ship­
ment.

This  is the Government and they probably have experts. They 
should know whether the rate  is righ t or not and if it  is not right 
they should say, “You are out of line and we feel so and so,” and 
maybe they will make the right adjustment at the time, and tha t 
would prevent litigation  late r on.

That is the way I  would do it, in a businesslike way, and I would 
imagine that many others would too.

Mr. Cimokowski. Sir, may I answer vour question now, Mr. 
Friedel?

Mr. F riedel. Surely.
Mr. Cimokowski. In  tha t case the car rier is obliged, he is required 

by law, to charge tha t tar iff rate  without deviation from it and in 
order  to make arrangements for a different rate  basis it would be 
necessary for him to file in  the way required under  the regulations 
of the Commission and under the statu tory provision, an amendment 
to his tarif f which would afford the shipper the reduced basis or, in 
the alterna tive, the shipper might find it expedient to attack the 
reasonableness of tha t ra te a fte r the time tha t he has pa id the  charges.

But at the time of the actual contact between sh ipper and carrier 
there is very little tha t can practically be done in the way of adju st­
ments except tha t in the case o f the United States, if  the carri er so 
decides, i t is authorized to quote a rate  lower than that  which is pub­
lished in the  tariff.

Mr. F riedel. Am I correc t in quoting your statement tha t tha t 
$16.08 was a legal rate ?

Mr. Cimokowski. Tha t is right,  sir.
Mr. F riedel. The carr ier charged the legal rate and the shipper  

though t tha t it should not be tha t much.
But what  I am trying to do now is to find out : Would we be start ing 

a cu tthroat  business if t ha t is the  legal rate  established and we author­
ize them to charge only the “lawfu l maximum.”

Then you will have other carrie rs coming in and saying, “Well, 
this is a legal rate and i f we cut i t down we might be start ing  another 
price war.”

Mr. Cimokowski. Well, there  are some technical niceties that  often 
confuse me, sir, and one of them is the distinction th at must be made 
between what is legal and wha t is lawful in rate and transportation  
parlance.

When a ra te or a t arif f p rovision is put in the tar iff this is denomi­
nated the legal basis, tha t is, i t must lie applied except as the parties 
might, by availing themselves of procedures afforded under the act, 
change tha t particular legal basis at a later  time.

It  cannot be done automatically.
The lawful basis, on the othe r hand, is what the car rier might be 

entitled  to in the way of compensation with a reasonable profit, and 
what the shipper  might be entitle d to in fairness and in equity, to a 
rate or in the way of a rate  to be applied upon his par ticu lar  t rans­
portation.

He might be paying the legal rate which migh t be considerably 
more than applicable and paid  in other terri tories by his competitors,
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fo r example, on sim ila r art icl es  an d tra ns po rte d un de r sim ila r con­
ditions .

Mr. F riedel. Well, as I  un de rs tand  you r s tatement , t hey did  charge  
the  legal ni te  bu t you fe lt  or, whoev er it was, fel t th at  they  shou ld 
no t be cha rged  th at  und er  the ta ri ff  here .

Mr. Cimo kow ski . Yes, s ir.
Mr.  F rif.del. Now, who is to de ter mi ne  w hethe r the  legal or  lawful 

ra te  should  a pp ly ?
You  can cha nge  the clas sific ation. We  se t i t up  one  w ay, un de r one 

tarif f leg ally, and  if the  s hipp er  feels th at  it  sh ould be un de r anoth er 
clas sifi cat ion or  ano the r s ection then  we will alw ays  be at wa r, will we 
not ?

Mr. Cimokow ski . It  does no t ha pp en  t hat  f req uentl y. I mean, sir, 
by and lar ge , the  g reat  m ajor ity  of  the rat es are  legal as well as law ­
ful , bu t there are  frequent  occasions  w hen the  sh ippe r believes t hat  he 
is being charg ed  more  than  is rea son able and un de r part  I of  the  act  
he may  go to the  IC C and comp lain abo ut the unreason ablene ss of a 
pa rt ic ul ar  rate o r charg e t hat m ay be assessed upon  h is t rans po rta tio n.

Mr. F riedel. Th ank you.
Mr.  Staggers. Mr. Cim okowsk i, I would like to ask th is  in rela tion  

to w hat  M r. Fri ede l has  had  to say.
I th in k it raises a ques tion  the re.  Can the  sh ippe r at the time of 

co nt ract ing ba rga in with the  ca rr ie r, or  no t th at  ca rr ie r bu t oth er 
mea ns o f tr an sp or ta tio n if  it is  ava ilable  ?

Mr.  C imok owski. No, sir ; no t ord inar ily .
Th e Governm ent sta nd s in the same pos ition as the comm ercia l 

sh ippe r in th is  resp ect un til  th e ca rr ie r offers the  Go vernme nt some 
ra te  bas is low er tha n th at  which  is con tain ed in the  pub lish ed and  
filed ta ri ff  by reason of or  by vi rtu e of section 22 of  the In te rs ta te  
Com merce Act .

Bu t, or dina ril y,  and in mos t cases the re isn’t any ba rg aining  or 
nego tia tio n in orde r to reach an ar rang em en t which is low er than  the  
ta ri ff ch arg e basis. Th is wou ld be a vio lation of  the  law  and result  
in exp osu re to the penalt ies an d pu ni tiv e measu res th at  are pro vided in 
the  In te rs ta te  Commerce Act.

Mr. Staggers. Well, I ju st  wondered  th is th en : I f  there are  oth er 
means of  tran sp or ta tio n,  th a t the y wou ld all have the sam e nite . Is 
th at  ri ght ?

Mr. C imok owski. No, sir.  Comp eti tion stil l exists  where  the  geo­
grap hica l and oth er conditio ns  p ermit,  th at  is, if  th e pa rt ic ula r cap a­
bi liti es an d efficiencies of o ther  modes of ca rri age lead  th e manag ement  
of those othe r modes to conclude th at  they can un de rcut  an d pub lish  
and  file wi th  the  In te rs ta te  Com merce Commission a ra te  differen t 
from the com pet ing  mode of  tra ns po rta tio n—thi s goes  on all the 
time.

I mean,  they are  p erf ec tly  au tho riz ed  to  do th at , with  the res erv a­
tio n, o f cou rse, as to wh eth er or  no t the re might be some suspension ac ­
tion tak en  on  pro tes t of pr op er ly  a uth or ize d pers ons  or  o rga niz ations.

Mr.  Staggers. Well now, wha t I  was tryin g to get  in, fol low ing  
up  Mr. Fri del ’s ques tions , was the  sh ippe r wou ld hav e th e rig ht  to 
sho p aro un d and  see if there  are othe r modes of  tran sp or ta tio n th at  
are  c heaper and  what I th in k he was in sis tin g upon was  that  the  Gov-
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-eminent agency should have experts tha t would do that and get the 
■cheapest mode of transportation.

Mr. Cimokowski. Oh, they can’t shop around, sir. They cannot 
shop around except to the ex tent that  competing modes of transporta­
tion are available.

Mr. Staggers. Tha t is w hat I am ta lking about, if it is available.
I mean, they certainly not only have the righ t but it is the ir duty, 

I th ink is what Mr. Friedel was talk ing about.
Mr. Cimokowski. Tha t is right,  sir. And under all circumstances 

the shipping agencies of the Government are enjoined to take advan­
tage, where the t ransportation meets its needs, of the  most economical 
transp ortation.

Mr. Staggers. Well, you have given in this case tha t they charged 
$16 and some cents through transporta tion and, following it up, 
would it be legal to take the other  mode of transporta tion?

Mr. Cimokowski. Yes, it would. 1 mean if the traffic manager 
decided tha t he would like to move his shipment by twTo modes of 
transportation , par t of the way being motor carrier or rail, and the 
rest of the way, water, it is authorized under the law.

Mr. Staggers. Well, I  t hink what his intentions were: Would not 
tha t be the duty then of the Government agency unless i t was neces­
sary that it lie exj>edited by the quickest means, to take the cheapest 
means t ha t could be taken to tran sport these Government-----

Mr. Cimokowski. Yes, Mr. Chairman. 1 would be thei r duty to 
do so, and I am sure tha t the  shipping officers of the Government 
have in mind constantly tha t they will utilize the most economical 
means of transporta tion tha t is best designed to  meet thei r particu lar 
needs at tha t time.

Mr. Si daggers. But in this case I  presume tha t it was necessary to 
expedite it or there w as not means at  hand to take it piecemeal through 
or something like that?

Mr. Cimokowski. Of course, I do not know what the particular 
facts behind the record tha t wre have might be.

Mr. F riedel. Are you refe rrin g to the second illustration  he made 
where they had a through carrie r?

Mr. Cimokowski. Yes, sir.
Mr. F riedel. It  costs more to have a through carrier. If  they used 

two carriers it would cost less but in tha t par ticu lar instance there 
might have been a 2-, 3-day or a week’s delay.

They wanted it early, and you felt tha t they should have been 
charged the cheaper rate although it went through first class.

Mr. Collier. Will the gentleman yield ?
Mr. F riedel. Yes.
Mr. Collier. In the GAO study of the rate charge practices did you 

find tha t the shipper, in each instance, or in most instances, designated 
the carr ier or did you find in some instances tha t the contracting 
office designated the .carrier?

Mr. Cimokowski. This is my understanding, sir.
In large movement shipments where large quantities  are involved, 

the shipping  office, the agency of the Government which is respon­
sible for prescribing the method of shipment and arrang ing all the 
details with regard to getting the materials or the equipment to des­
tination , usually gives the shipping  ins tructions to the shipper which
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might  be a contr ac tor, a com mercia l org aniza tio n, or  a Gover nment  
insta lla tio n of  some sort .

Mr.  Collier. In  how ma ny ins tan ces  in th is  study, and I  know you 
cannot pin the m down wi th exa ctness , were thes e sh ipm ents invo lved  
on the  bas is of  the  contracti ng  on an  f.o.b. desti na tio n or  at  f.o.b. 
or igi n po in t?

Th is, I th in k,  is im porta nt.
Mr.  Cimokow ski . Mr. Col lier,  it  is d ifficult to  ans wer t hat ques tion.  

We , in  th e Ge neral  Accou nting Office, wou ld like  to see most  purchases , 
larg e purch ase s, moving  in  car load  o r tr uc kloa d lots,  made  on an f.o.b. 
or igi n bas is, so th at  the  fr ei gh t charg es assessed and coll ecte d by 
the ca rri er s could be ex amined  to  the  exte nt  t hat the GA O cou ld au di t 
the tr an sp or ta tion  accounts  when the voucher s, whi ch are pa id  by 
the ad min ist ra tiv e office wi thou t pri or au di t un de r au th or ity  of the  
pre sen t law , come in.

So th at whe n they reach ou r office we will  have an op po rtu ni ty  to  
de termine wh ethe r or  n ot  the re  ar e any ove rpa ym ent s or  t he re  is any  
fac et of  the tra ns po rta tio n charg es  being  pa id by sh ippi ng  agenc ies 
of  the  Go vernm ent to the v arious modes of  tr an sp or ta tio n wh ich  should  
be known.

Mr. Collier. I t  would seem to  me th at  in those ins tances , where 
the co nt ract  was l et on an f.o.b. de sti na tio n basis , it  wou ld be ge tti ng  
int o th e ju ris dict ion o f th e R enegot iat ion Board .

Mr. Cimokow ski . In  the  case o f purchases made on an  f.o.b. de sti na ­
tion bas is we usu ally wo uld n’t ha ve  any concern wi th the tr an sp ort a­
tion cha rge s, th at  is t he  Gener al Ac coun tin g Office wo uld no t a ctiv ely  
con sider t he  in div idua l accounts th at  m ight  be paid fo r th e t ra ns po rta­
tion un de r those typ es of  c on tra cts , because we would no t au di t t hose 
tran sp or ta tio n accounts , sir.

Mr. Collier . An d in th at ty pe  of  co ntract  then  the leg islation 
whi ch we a re  de ali ng  w ith w ould no t app ly  ?

Mr. Cimo kow ski . No t or di na ril y,  no, sir , inso fa r as the po in t of  
view of  th e U ni ted S tat es  is concerned.

I f  we pu rch ase on an f.o.b. de sti na tio n basis—if the sh ipping  or  
procurem ent agen cy purch ase s on an f.o.b. destina tio n bas is—w ith ­
ou t rese rv ing  any  righ t to pa y the tran sp or ta tio n charg es or  use its  
own sh ippi ng  docu ments, then  th e Gover nm ent  wo uld n’t be in te r­
ested in  wha t the  tra ns po rta tio n charge s were .

I t is int ere ste d only  to th e ex tent  t hat  i t conside rs bid s be ing  made  
to t he pro curem ent agency and ha s to  a rri ve  a t a d ete rm inat ion of the 
lowest bid ava ilab le, which inc lud es the price  o f the  m ater ia l and the 
price of  tr an sp or ta tio n.

Mr. Collier . One  othe r qu es tion : We all know’ there are certa in 
places in the country  where man y modes of  tr an sp or ta tion  are  more 
ava ilable  th an  o thers .

An d so we can rea dily u nd er stan d th at  there are p rob lem s uniq ue in 
th is bus ines s of  selecting a ca rr ie r,  bu t it  would  seem to  me th at  in 
those are as  where compet ition fo r fr ei gh t business is ve ry tou gh, and  
I  do no t th in k the re are  many  bu sine sses  tod ay  t ha t a re  more  competi­
tiv e th an  the freigh t ca rryi ng  business, th a t th is  p rob lem  sho uld  not  
develop  in  Ba ltim ore  o r Ch ica go  where  you  do no t h ave th is  prob lem 
and where any  competent ro uter  o f fr ei gh t woidd be able t o determ ine  
where  t he  be st ra te  would  be available.  Yet , one c ar rier  might  in ter -
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pret the rate  under one classification and the second, under a different 
classification.

Mr. Cimokowski. Well, first, Mr. Collier, usually, and the general 
principle is tha t there is only one legal ra te and while there may be a 
difference of opinion as to the part icul ar applicable classification or 
other charge basis-----

Mr. Collier. Excuse me, sir. There is more than  one legal rate?
Mr. Cimokowski. There is only one legal rate by-----
Mr. Collier. One lawful  rate but more than one legal rate?
Mr. Cimokowski. No, sir. There is only one legal rate tha t may 

be applied.
Mr. Collier. But  there are  many lawful rates  ?
Mr. Cimokowski. There might be variations in the lawful rate, 

yes, sir.
Migh t be variat ions from the legal rate . Let me amplify it a li ttle 

more, if I may. When I say there is only one legal rate, I, first of all, 
would like to limi t th at statement to the  p articular mode of carriage 
which is involved or the par ticula r carrier.

For the account of any one pa rticu lar carrier at any one time there 
must be only one legal rate. Sometimes there  are  arguments between 
shippers and carriers  as to the availabi lity of two or more equally 
applicable rates.

And in those instances, unde r the principles of Commission-decided 
cases, the shipper normally would be ent itled to the lowest basis.

If  two or more are equally applicable the shipper would get the 
benefit of the lowest available basis.

Mr. Collier. I have already imposed too much on your time but 
jus t a final question:

Do you think that the cost of lit igatio n that might be involved in any 
broad number of these cases would entail a greater expense than the 
savings that might be involved based upon the figures which you gave 
would seem to  reflect a decline in the volume of overcharges?

Mr. Cimokowski. The response to that,  I think, would be specu­
lative.

I would say though tha t, affording the shipper  a righ t to petition 
the Commission for  adjustment of the charges is the most economical 
method or remedy tha t could be made available.

And in many instances, as pointed out by Commissioner Hutchinson, 
prior  to the  T.IJM.E. case, adjustments  were often made on an in­
formal basis which would eliminate much of the high cost a ttendant 
upon formal proceedings.

We, in the General Accounting Office, have considered the outlook 
or the prospect  of higher costs of litigation as agains t the damages 
to be obtained in the way of reduced rate or  charge bases, and we have 
contemplated tha t in the event it  liecomes necessary to expand our 
inquiry—and assistance to the agencies primarily responsible for 
pursuing the remedies—we would set a floor; tha t is, a minimum dol­
lar figure. For example, if there wasn’t any prospect of recovery by 
other means, we would limit actions to instances where more than $150 
in any par ticu lar case was involved. We would consider anyth ing 
below that  as being economically impractical.

Mr. Collier. Thank you very much, sir.
Mr. Staggers. Mr. Ja rman ?
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Mr. J arman. At the present time is there  no practical way for the 
Government to try to recover the damages tha t you have estimated 
in the Aluminum Tank case and iho, Sugar case ?

Mr. Cimokowski. No, sir. This  has, to put it in the vernacular, 
gone by the boards.

These are amounts which, if capable of being formally established, 
have been lost forever.

Mr. Jarman. You mean because there is no remedy ?
Mr. C imokowski. Tha t is right.
Mr. J  arman. Because of the statutory limiations?
Mr. Cimokowski. No, because of the absence of a remedy similar 

to tha t provided in appropriate provisions under part I of the act, 
covering ra ilroads, making available to the shipper a right to recover 
reparation  upon proper proof.

Mr. J arman. There is no forum-----
Mr. Cimokowski. There is no forum a t the present time.
Mr. J arman (continu ing). To which the shipper can now go to 

raise the issues ?
Air. Cimokowski. In  the view of the Supreme Court in the T.I.M.E.  

case, there is no present forum for pursuing such a remedy.
Mr. J arman. If  these shipments had been made by railroad s or other 

carriers under part I or by water carriers  under par t II I,  what would 
be your practical approach to the problem?

Mr. Cimokowski. Some time ago we embarked upon a program, 
incident to the  examination of the transporta tion accounts submitted 
to our office, for the referral  to Government agencies of specific in­
stances of what appear to be unreasonable ra te situations.

We have sent to the General Services Administration, in the exer­
cise of its functions under the Federal Property Administrative 
Services Act and in pursuance of the rights of civilian agencies, to 
the Defense Department in the case of military transactions, and to 
the Departm ent of Justice, a number of unreasonable rate  situations 
and recommended tha t they act by way of filing complaints.

And they have so filed, in several instances, complaints with the 
Commission.

Mr. J arman. That  would lead-----
Mr. Cimokowski. Tha t is under part  I of the act. Yes, sir.
Mr. J arman. How about legal remedy through the courts?
Air. Cimokowski. Well, normally we do not find it necessary to 

recommend tha t the Government institu te or instigate  p articular liti ­
gation for the recovery of unreasonable charges.

The ICC, of course, is the body tha t has primary jurisdic tion in 
matters of unreasonable rates. And the courts, if presented with 
such a case, under the present conception of the mechanics of the law, 
are required to afford opportuni ty to refer an unreasonable rate situa­
tion to the  Commission.

So, normally, we will not refe r an unreasonable rate s ituation to the 
Department of Justice for court action against a carrie r under part 
I of the act.

AVe would go to the Commission instead.
Mr. J arman. Chairman Hutch inson said in his statement that it 

should be emphasized that  reparation  procedures before the Com­
mission are more simple and less expensive than actions in court 
to obtain  the same end.
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From what you have said and from the statement from Chairman 

Hutchinson, the normal approach of the shipper who feels tha t he 
has suffered damages is direct ly to the Commission itself?

Mr. Cimokowski. Yes, sir. Tha t is my unders tanding.
Mr. J arman. The position you take today is that there is every 

reason, in your opinion, for a uniformity of approach?
Mr. Cimokowski. Exactly.
Mr. J arman. On all carrie rs?
Mr. Cimokowski. Yes, s ir.
As we see it, there  is no reason why there should not be uniformity.
Mr. J arman. Thank you.
Mr. Staggers. Mr. Divine?
Mr. Devine. Do you know of any part icular reason why the motor 

carriers have been excluded from this law, whereas your rail carriers  
and the others have been under it, for some years?

Mr. C imokowski. Well, Mr. Devine, in the T.I.M.E . case there is a 
majo rity opinion and a dissenting opinion, or a minor ity opinion, 
and both sides of the court undertake to examine the legislative 
history.

They seem to reach opposite conclusions, however, as to what was 
being considered, and what  was being recommended at  any particular 
time.

As I remember, originally  the Inte rsta te Commerce Commission 
did endorse a proposal, a legislative proposal, of the nature similar 
to the one now reflected in ILK. 5596. It  was a t tha t time—it was 
1949. I will correct myself, because it was par t of, o r an incident of, a 
broader  proposal which contemplated also the placing of limitations 
upon actions against motor carr iers for over overcharges.

At tha t time Congress finally passed the bill, the provisions with 
regard to reparat ion being eliminated.

Mr. Devine. As to motor carriers?
Mr. Cimokowski. As to motor carriers. At that time this was a 

motor carr ier bill.
Mr. Devine. I see.
Mr. Cimokowski. There was considerable activ ity in the latte r pa rt 

of the 1940’s for amending the Inte rsta te Commerce Act, p art  II  of 
the act, so as to limit the time for actions against motor carriers  for 
overcharges.

Before that time there was controversy as to what applied in the 
way of limitations  and so as to make certain that the limitations 
should be the same as in par t I  the law was passed in that form.

Mr. Devine. Do you find a lot of resistance from the motor carriers 
to th is legislation ?

Mr. Cimokowski. Well, I have heard of none. Mr. Wilson called 
my attention to an artic le in Transport Topics of February of this 
year in which no statem ent of opposition was made, but an article 
printed in 1957 was reproduced, or par t of an artic le printed in 1957 
was reproduced, showing tha t a law of this  nature might have some 
adverse effect on the smaller  carriers.

Mr. Devine. On another tack here: I have heard you use the term 
“lawful" and the term “legal" interchangeably, and I was wonder­
ing if you would give this  committee the benefit of the difference in 
those two terms as far  as the GAO is concerned.
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Mr. Cimokowski. Well-----
Mr. Devine. I think I  am the only lawyer sitting on this subcom­

mittee at the moment and 1 would like to have the benefit of your 
distinction.

Mr. Cimokowski. Some times I think the more I under take to ex­
plain and the more elaborate the  explanation becomes, the more 
difficult it is to understand. But, nevertheless, I could sta rt out, I 
suppose, by saying a legal ra te is the rate which is published in the 
tari ff and filed with the ICC.

Now, tha t legal rate may also be lawfu l in tha t it does not violate 
any other provision of the  Inte rsta te Commerce Act.

It  may violate, tha t par ticu lar legal rate may violate, the section 
of the act, which is section 1, p aragraph 5, as i  remember it, which 
inhibits or prohibits  unreasonable charges or enjoins the carrie rs to 
charge no more than reasonable, and states that  something unreason­
able is unlawful.

So we s tar t out with a legal rate which may be lawful but if it is 
in violation of section 1(5) or section 2 or section 3 or section 4 of 
the Intei-state Commerce Act, which cover varying situations, then 
it may be unlawful and remedies are made available to the shipper 
for correction of  those things.

Mr. Devine. I have been corrected.
My colleague from Oklahoma is also a lawyer and I believe you 

talk like a lawyer, too.
Mr. Cimokowski. Yes, sir.
Mr. Devine. Well, I th ink we are dealing  in a question of semantics.
Air. Cimokowski. You a lways run into tha t and this question con­

cerning legal and lawful is often  asked. There is a certain synonym­
ity but i t is not absolute.

Mr. Devine. Now, when we get into this classification of whether 
something is unreasonable, who makes the final determinat ion of that?

Mr. Cimokowski. The ICC, sir, is the body authorized to make de­
terminations of the reasonableness or unreasonableness.

Air. Devine. Then, if it is found  to be unreasonable it is then 
unlawful ?

Air. Cimokowski. AVben there is a determination of unreasonable­
ness the characteriza tion of “unlawfu l” is proper.

Air. Devine. AVould t ha t also be illegal ?
Air. Cimokowski. No, to the extent tha t the  carr ier and the  shipper 

charged and paid the applicable  published tariff rate.
It, becomes—I think this may be true, and I certain ly would not 

want to usurp anything the Commisison may have to say on this sub­
ject because I think they are more, much more, qualified to speak on it 
than  I am—after an order of unlawfulness, the legali ty or illegality 
tha t may attach  to the continuance of a parti cular criticized or con­
demned action would cause the  invocation of other provisions of the 
act in the  way of penalties.

Air. D evine. Well, then, again , another possible-----
Air. F riedel. May I add th at I am confused ?
Air. Devine. Have you found in the limited scope in which your 

par ticu lar department has involved itself on this, perhaps dealing 
again with Government agencies, tha t perhaps transporta tion officers 
or persons dealing just in the tra nsportation field and in selecting the
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carrie rs, they may be involved in some possible payola ? I  do not  like tha t term.
Mr. Cimokowski. I am not  tha t close to the audit,  to the actual 

audit of transp ortation vouchers coming throu gh our Office, but in 
my 15 years with the General Accounting Office no such instance has come to my a ttention.

Mr. Collier. Will the gentleman yield?
Mr. D evine. Yes.
Mr. Collier. You said t ha t the  ICC will make the determination in answer to  Mr. Devine’s question.
Mr. Cimokowski. Yes, sir.
Mr. Collier. As to unreasonableness, however, there still is the 

alternative of bringing a sui t for damages in a d istr ict court, is there not?
Mr. Cimokowski. Yes, sir.
As I would understand the Western Pacific v. United Sta tes case, 

decided in  1958, i f the ship per does file his su it and it appears th at a 
question of unreasonableness is involved, assuming that  this is under 
pa rt I of the act where repa ration remedies are available, the court 
is obliged to refer the question of unreasonableness to the Commis­
sion. The shipper does have a right,  to, in the first instance, to file 
suit in the district court, if  necessary, if tha t is the appropriate  court.

Mr. Devine. I have no fur the r questions.
Mr. Staggers. If  there are no fur ther  questions we wish to thank 

you, Mr. Cimokowski, and also your associates, Mr. Wilson and Mr. 
McNeill and Miss Rubar, and we wish to congratulate her on reach­
ing this high position in the Office of the General Counsel.

It  is rath er unusual tha t a lady should come up here in the legal 
profession with such a high rank. We congra tulate you and thank you.

Mr. M ilson. Mr. Chairman, to clear the record, in answer to  Mr. 
Frie del’s question, T.I.M.E., we are  told, means The Inte rcity Motor Express.

Mr. F riedel. Good.
Now, answer one more question, please, Mr. Chairman.
Mr. Staggers. Yes.
Mr. F kiedel. Could you tell us on your example here of a shipment 

from Californ ia, December 1954, whether there was a time element 
involved ?

Mr. Cimokowski. No, I  thin k it safe to assume tha t there was not 
a time element involved.

At least, this is immateria l to the consideration of the applicable 
and lawfu l maximum rate  bases.

Mr. F riedel. Tha t is all.
Mr. Staggers. Thank you very much.
Mr. Cimokowski. Thank you, sir.
(The appendix to the statem ent of Mr. Cimokowski is as follows:)

A pp end ix  to Sta te m en t of E dw in  W . C im o k o w s k i, A ssis t a n t  G en er al C oun se l , 
Gen er al  A ccounti ng  Offic e , on  II .R . 5596

This appendix contains examples of motor carr iers ’ accounts audited by the General Accounting Office in which elements of unreasonableness were found. Four of the several categories of unreasonable charge situat ions are identified
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and  an explana tion  is fur nished  of the charge basis collected by the  ca rrie rs and  
th at  considered by the General Accounting Office to be the  lawf ul maximum 
charge basis on certain shipm ents.  The example s herei n set  forth  are rela ted 
to comparable cases in which the  In ters ta te  Commerce Commission made a pri or 
det erm ination  of unre ason ableness  o r unlawfulness.

EXCLUSIVE  USE OF VEH ICL E BULE

In  Brod erick  & Bascom Rope Co. v. Ha ll Fre igh t Lines, Inc.,  302 I.C.C. 347 
(1 95 7) , the  Inter sta te Commerce Commission had for conside ratio n a rule  in an 
excep tions  tar iff which provided th at  the  exclusive use of a vehicle would be 
fur nis hed  upon request of the shipper,  and th at  the appl icable charges on the 
ship men t would then be those  based  on the published ra te  on the  shipment,  sub­
jec t to a minimum charge on 12,000 pounds a t the  appl icable first-class rate.  
The  exclusive use charges on the less- than-truc kload ship men t there considered 
were  more than 60 perce nt in excess of those applica ble on a full  truckload, 
which , as the shipp er contended, would ord inarily  have been accorded  the ex­

clusi ve use of the vehicle.
The  Commission sta ted  that , gene rally  speaking, charg es on a less- than-truck­

load  shipm ent accorded the exclusiv e use of the vehicle should not exceed the  
cha rges applica ble on a truckl oad  shipm ent of the same commodity at  the ap­
plica ble truck load ra te  and minim um weight and, there fore , found the charg es 
asse ssed  unde r the exclusive use  rule  to be u nju st and  un reas onab le to the extent 
they exceeded the  truc kloa d ra te  an d minimum weight.

In  some instances, however, our  audit  discloses a fa ilu re  on the  pa rt of the  
ca rr ie r to comply sub stantially  wi th per tinent  tar iff  rule s or oth er situ atio ns in 
which the  exclusive rule involved is rendered  inapplicable . Where  the issue 
becomes one of appli cabil ity, as  distinguished  from reaso nableness, the shipper 
is not  prevented by the T.I .H.E.  case from recoverin g the  excess over the  ap­

plicab le tar iff basis.
Atta ched is a stat ement  concernin g a shipm ent considered  in our audit  und er 

an exclusive use rule procd ucing unre asonable  consequences.
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*R.A.* W ats on  a c c o u n ts ’ ..........................  * * *

O v e rc h a rg e :  D a te  o f  R efu nd  o r  D e d u c t io n :_______________  .  •

$ 2 ,1 :5 0 .8 0

5  l ,0 h 5 .0 0

», l . o h 5 t Q o _

8_________

TOTAL AMOUNT PAID ............................................................................................  8 ? ,b 5 0 .8 0

RATE AND CHARGES ON GOVERNMENT'S BA SI S:
11 96 8 a s

A c tu a l  o r  Min imum W e ig h t troop U R a t e :  £ 7 .8 1  c w t,  8 l ,l < 0 5 .8 0  8____________

________________________________________________________________________ 8 ______________
(O th e r )

TOTAL CHARGES 8, i , t i Q g ,8 a _

OVERPAYMENT ......................................................................................................................................................... 8 1 .0 h 5 .0 0

A u th o r i t y !  (U se  u n a b b r e v i a te d  c l a s s i f i c a t i o n ,  t a r i f f ,  a n d  q u o t a t i o n  r e f e r e n c e s  i n c l u d ­
in g  a g e n t s ' nam es  a n d  I n t e r s t a t e  Co mm erc e C om m is si on  n u m b e r s .)

C la s s  7 0 , T ru c k lo a d  mi nim um  w e ig h t  1 8 ,0 0 0  p o u n d s , I te m  3H86O 
N a t io n a l  M ot or F r e ip h t  C l a s s i f i c a t i o n  A -L , R a te  p e r  Roc ky  

" o u n ta in  ’’o t o r  T a r i f f  B u re au  T a r i f f  2 1 -A , MF-IC C 95

tR a a  h i r a r \
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BASIS FOR CARRIER'S CHAROESi (On in fo rm ati on  or  b e l i e f )

A ct u a l or  Minimum Weight* 119 66 lb s ,  as 220 00 lb a . R at al  $11.1 4  C w t.

A uth ori ty ! (Use una bb re vi at ed  c la s s i f i c a t io n ,  t a r i f f ,  and q u ota ti on  re fe ren ces  
in c lu d in g  agen ts ' nam es and In te r s ta te  Commerce Com mis sion numbers*)

Rocky Mountain Motor T a r if f  Bureau 2 0 -3 , MF-ICC 101  
(Item 935-E xcl usi ve u se )

Rocky Mountain Motor T a r if f  Bureau 21 -A , MF-ICC 95 
(1 s t  c la s s )

UNCOLUECTED OVERCHARGES I

Pai d I_______________ S/B s 9___________________ 0/C  9_________________

A ct u al or  Minimum W eigh ti__________________________ Ra te_______________________________ __

A uth ori ty ! (Use un ab bre vi at ed  c l a s s i f i c a t io n ,  t a r i f f ,  and q u ota ti on  re fe ren ces  
in c lu d in g  agen ts ' nam es and I n te r s ta te  Commerce Com mis sion numbers .)

THR OUGH RATE HIG HER  TH AN AGGREGATE OF INT ERME DIA TE RATES

T hi s si tu a ti on  ha s lon g be en  co nd em ne d by th e In te rs ta te  Com merce  Co mm is­
sio n and  th e  co ur ts  in  th e ir  co nsi der at io n  of  co m pl ai nt s ag a in s t ra il  carr ie rs , 
under p a r t I of  th e In te rs ta te  Co mmerce  Act. Sim ilar ly , a f te r  p a r t I I  of  th e 
ac t be ca me law in  1935, com pla in ts  again st  m ot or  ca rr ie rs  w er e up he ld  on th is  
ba sis. W he ne ve r a th ro ugh  ra te  is  hig her  t han  th e co m bi na tion  o f ra te s be tw ee n 
p a rt ic u la r po in ts  of  origi n and  dest in ati on  on ra il ro ad  ro u te s i t  i s de em ed  prim a 
fa ci e un re as on ab le . The  ra il ro a d s  m ust  th en  pre se nt ev iden ce  ex pl ai ni ng  why  
th e p a rt ic u la r th ro ug h ra te  is  n o t u nr ea so na bl e.

P ri o r to  th e T. I.M .E . ca se , th e  In te rs ta te  Co mmerce  Com miss ion ga ve  ef fect 
to  th e pri nc ip le  of  th e  ra il ro a d  ca se s in  co ns id er in g var io us co m pl ai nt s of  
sh ip per s by m ot or  com mo n carr ie rs .

W he n a on e- fa ctor  th ro ugh ra te  is  pu bl ishe d in  a ta ri ff  to  ap pl y be tw ee n an y 
tw o poin ts  i t  is  th e  lega l ra te  an d  m ust  be ap pl ie d an d co lle cted  in  th e ab se nc e 
of  an y ta ri ff  prov is ion p e rm it ti ng  th e  su bst it u ti on  of  a dif fe re nt ra te . The  la w ­
fu ln es s of  th e leg al ra te , th a t is,  it s  un re as on ab le nes s is st il l op en  to  at ta ck , ho w­
ev er , and  un de r p a rt  I of  th e  In te rs ta te  Co mm erc e Act  co ve ring  ra il ro ads a  
sh ip per  is  au th or iz ed  to  file  a  com pla in t w ith th e Co mm iss ion  dis puting  th e l aw ­
fu ln es s of  th e lega l th ro ugh  ra te  a nd  as kin g fo r da m ag es  o r re para ti on  m ea su re d 
by  th e  di fferen ce  be tw ee n th e  le gal  ra te  an d su ch  lo wer  la w fu l or re as on ab le  
ra te  as  m ay  be es ta bl is he d a f te r  hea ri ng  on  th e  sh ip per' s co m pl aint . Und er  
th e  pri nc ip le  of  th e  T. I.M .E . ca se , a  sh ip per  by in te rs ta te  m oto r comm on ca rr ie r 
who se  oper at io ns a re  su b je ct to  p a r t II  of  th e  a c t as pre se n tly  const itu te d  do es  
no t hav e an  eq ui va le nt  ri g h t to  su e fo r re para ti on , th a t is, he  ca nn ot  obt ai n 
da m ag es  on past  sh ip m en ts . I l is  remed y is  lim ited  to  pr osp ec tive sh ip m en ts  
on ly.  I f  he  succ ee ds  in  est ab li sh in g  un la w fu ln es s,  he  w ill  be ne fit  on ly  whe n 
p a rt ic u la r un la w fu l ta ri ff  p ro vi si on s a re  c or re ct ed  p u rs u an t to  Co mm iss ion  o rd er 
and th ere fo re  bec ome th e  le ga l char ge ba si s as  to  sh ip m en ts  m ad e th ere aft er.

A ttac hed is  a  st a te m en t of  an  ac tu a l m ot or  c a rr ie r ca se  il lu s tr a ti n g  th e un ­
re as onab le  ra te  si tu a ti on  des cr ib ed  ab ove whi ch  is  re p re se n ta ti ve  of  m an y 
si m il ar in st an ce s f ou nd  i n  th e  G en er al  A cc ou nt ing Office a udit .
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u .  uu iz tu iu  A buuuM ii nu  u r r l t f i  
T r a n s p o r t a t i o n  D i v i s i o n

REPORT OP OVERPAYMENT OF FREIGHT CHARGES 
( S e e  P .L .  8 5 - 7 6 2 ,  72  S t a t .  8 6 0 )

item or 
Line No.

A g gregate  o f  In te rm ed ia te
r a t e s  lo wer  th an  th ro ug h
r a t e s  v ia  same r o u te .

C * r r U r i - « . . t ^ ^ . „ „ i ,  p , —  B i l l  N o . i . o / i / n z ,

Month  Day Yea r
D ate  o f  Pa ym en t! F n h .  ? r io < tt __________ V o u . N o . 0 / 0  g .  p jAh i . _______________

D e p a r tm e n t !  A ra r_______________________________ O .A .O . C la im  N o . TK-f io u .O ), _______________________

B /L  No.  "ry h5 O9P lO  S h ip m e n t  P a t e l  12 '2 1 /^ h  De l i v e r y  P a t e l  i / i . / t f

O r i g i n !  Lvoth, C ali fo rn ia  De s t i n a t i o n !  Fo rt  Huachuca . Ariz ona

C om m odit y  D e s c r i p t i o n !  I4OO ba gs  Su gar, beet  c r cane , o th er ti a n  ra w -c ro gs -ref or cn ce d t o 
b i l l  o f  la d in g  "C h5O9811

C a r  N o .  Ca r  S i z e i  O r d e r e d !_____________________ F u r n is h e d ! _______________________

Rou te! F c r tl e r  T ra nsp ort a ti on  Com pany-'-cste rn Truck  Line s
(U se  f u l l  n a m es o f  a l l  c a r r i e r s  i n  r o u t e  o f  m o v e m en t)

A m ount O r i g i n a l l y  P a id  • • • • • • • ..................................................

S ip p le m e n t a l  P a y m e n t!  D a te  0 / 3 0 A 0 .......................................................

Refund ............................... ................................................................

O v e r c h a r g e !  D a te  o f  R e fu n d  o r  D e d u c t io n !  I l 'i e /g 7  . .

TOTAL AMOUNT P A I D .............................................................

JU TE  AND CHARGES ON GOVERNMENT'S B A S IS !
«

A c t u a l  o r  Mini mu m W e ig h t  'jOIiOO R a t e !  *1.5 5

( O t h e r )

TOTAL CHARGES ........................................................................

OVERPA YM ENT...................................................................................................................

$  7 ^ . 2 ° _____

>  1 0 9 . Pd

»_____
♦ 10 9.05

I 626.2 0

8

» z ?6.2 O 

♦ 10 9.0 ?

»_____

A u t h o r i t y !  (U se  u n a b b r e v ia t e d  c l a s s i f i c a t i o n ,  t a r i f f ,  a n d  q u o t a t i o n  r e f e r e n c e s  i n c l u d ­
i n g  a g e n t  o '  n a m es a n d  I n t e r s t a t e  Co mmerce  C o m m is si o n  n u m b e r s .)

<■ fl .l l To Tucson,  Ari zon a
In te rs ta te  F re ig h t C a r ri e rs  Con fere nce  Local and J o in t F re ig h t 

T a ri ff  1-n -K F-I .C .C . No. 3
Item  36I1O Commodity Bat e hOOOO lb s . volume

.lih  Beyond (I n te rm ed ia te  to  Bi sbee  Arizo na)
£.l .g!>  Nat io na l Moto r F re ig h t C la ss if ic a ti o n  Mo. 12, YF-I.C .C. No. li

Item I1O8LO 5t h c la ss  IjOOOO I t s .  vtlum e
Arizon a Motor T a ri ff  Bureau Local and Jo in t F re ig h t ’t a r i f f  No. 2, MF-I .C.C. No. 75 

Item  670 pro vid es  In te rm ed ia te  a p p li cati on

T—1L5 /O e v . m / t a / A f l l (S e e  O v er )
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BASIS FOB CARRIER'S CHARGES' (On in fo nn at ion or b e li e f )

A c t u a l  o r  Minim um W e ig h t '  i.m .n n_________________________ R a t e '  <>1.8 2

Autho rit y' (Use unabb rev iate d c la s s if ic a t io n , t a r i f f ,  and qu otat ion re fe re nc es  
in clud in g ag en ts ' names and In te rst a te  Commerce Commission numbers. )

Na tio na l Motor Fr eigh t C la ssi fi ca ti o n  No. 12 , MF-I.C.C. No. 1*
Item 1*081*0 5th  cl as s 1*0000 lb s.  volume

In te rs ta te  Freigh t Car rier s Conference Local and Jo in t Fr eigh t T ari ff  1-D,MF-I.C.C. No. 3

UNCOLLECTED OVERCHARGES' 

P a id  >__________________ 0/0  #_

A o t u a l  o r  Minim um W e ig h t ' Rate

S/Be »_

A uth ori ty  (Use un abbreviated c la s s if ic a t io n , t a r i f f ,  and qu ot at ion re fe re nc es  
in cl udi ng  ag en ts ' names and In ^ r sta te  Commerce Commission numbers. )

X

107*. ,
MAY IO  1961 •

Status  of  Current Rate s -  5/ 18/6 1

Current Aggregate Rate 
(1 .3 6  To Tucson , Arizona

In te rst ate  Fr ei gh t Ca rrier s Conference Local and Jo in t Fr eig ht  
T ari ff  1-E,  MF-I.C.C.  No. 7 ,

Item 561*0 Commodity Rate 1*0000 lb s . volume
Beyond
Na tio na l Motor Fr ei gh t C la ssi fi ca ti on  No. 15 , MF-I.C.C. No. 2

Item 1*081*0 5th  c la ss  1*0000 lb s . volume
Arizona Motor T a rif f Bureau Local and Jo in t Fr eigh t T ari ff  No. 2, 

MF-I.C.C.  No. 75

Current Thru Rate  as  Claimed by Carrie r

$2 .36 Na tio na l Motor Fre ig ht  C la ssi fi ca ti on  No. 15 , MF-I.C.C. No. 2,  
5th c la s s , 1*0,000 Volume

In te rst a te  Fr eigh t Ca rrier s Conference Local and Join t Fr eig ht  
T ari ff  1-E,  MF-I.C.C. No. 7



REPORT OF OVERPAYMENT OF.FREIGHT CHARGES
(See P.L. 85-7 62)  72 Stat . 860) Aggregate of  In te rm ed ia te  ra te s

lower tha n th roug h ra te s  via
same ro u te .

C arr ie r I -.7, s t . „ r n  -P u n k  T. -in ns ______________________________B i l l  No . 1 , o / l / l ~ / t  --------------------------------

Month Day Year
Date o f  Pay ment! Feb . 2.  1055_______ Vou . N o.  ?57W 2_______0 /0

De pa rtm ent! Army O.A .O. Cla im N o.  TK-  6oih9ti

B/L  No.  " 7  j j $ 0 9 f l l I  Shipm ent P a te l 1 2 /2 1 /<h  Del iv e r y  P a te l i /h  Z5S________

Or igin! Lyoth,  Cal ifo rn ia  Des ti na ti on ! Fo rt Huachnca. Arizona

Commodity Dosor lptloni  300 bags  Su ga r, P ea t or  Cane Other than  Raw- 
C ro ss -r ef er once d to  b i l l  of  la d in g  ’TY bSOSOlO

Car No.  Ca r  S iz o i Ord er ed ! Furn is h ed !______________ _____

Ro ute i F o r ti e r  T ra nsp ort at io n  Company-Western f r e ig h t t in e s .
(U se  f u l l  nam es o f  a l l  c a r r ie r s  in  ro ut o o f  movement)

Amount O r ig in a ll y  Pa id  • • • • • • • • •

Su pp lem en ta l Paym ent!  Date .  .  .  .  .

Refund . . . . . .  . . . . . . ..................... . • • • • • •

Ove rc ha rg e!  Da te o f  Refund or D ed uct io n! n / i p / g y  • .

TOTAL AMOUNT P A I D ....................................................

RATE AND CHARGES ON GOVERNMENT'S BASIS!
*

A ct ual  or  Minimum Weig ht  ic n m  R at e!  _______

(O th er ) ~

8 55 l.l i6

• -----------------

8_______

I__auu—
♦ gf t.1 ,6 —

8________

8

TOTAL CHARGES......................................................................................... . 8 l/p  Af

OVERPAYMENT...........................................................................................................................................  8  R-i Ri

A uth orit y ! (U se un ab bre vi at ed  c l a s s i f i c a t i o n ,  t a r i f f ,  and q u o ta ti o n  re fe ren o ee  in clu d ­
in g  agen ts ' names and  I n t e r s t a t e  Commerce Com mis sion num ber s. )

* * *1.1 1 to  Tucson,  Arizona
In te rs ta te  F re ig h t C arr ie rs  Co nfa ron ca  Lo ca l and  J o in t F re ig h t 

T ari ff  1-D, MF -I.C .C.  No. 3
Item  36LO Commodity Pa te  hOOOO lb s . volume

.h l °e7ond  ( In te rm ed ia te  to  P is bee  Ar izona)
’1 .5 5 N at io na l Kotor F re ig h t C la s s if ic a ti o n  No. 12 , MF-I .C.C. No. h 

Item  h08!i0 5th c la s s  LOOOO lb s . volume
Arizon a Kotor T a ri ff  Bureau Lo ca l and J o in t F re ig h t T a r if f  No. 2, IJF- I.C .C . No. 75 

Item 670 Pr ovid es  In te rm ed ia te  A pplica tion

T-3L5 (h ov. 1 0 /l 4 /e 0 ) (S ee  Over)
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B A S IS  FOR CA RR IER'S CHAROESi (O n in f o r m a t io n  o r  b e l i e f )

Rate iA c tu a l  or  Minimum W ei gh t!  qm nn  _________

A uth or ityi  (Uoe una bbrevia ted c la s s if ic a t io n , t a r i f f ,  and qu otat ion re fere nc es
Inclu din g ag en ts' names and In te rst a te  Commerce Commission numbers.;

N ati o n a l Motor F re ig ht C la ss if ic a ti o n  No. 12 , UF -I.C.C.  No. b
Item  bOSbO 5t h c la s s  bOOOO lb s . volume

I n t e r s t a t e  F re ig h t Can ie r s  Co nfe ren ce  Local  and J r i n t  F re ig h t T a ri ff  1-D,MF -I.C .C.  3

,fl2-

HCOLLECTED OVERCHARGES' 

P a i d  $__________________ S/Be  I 0/0  #_

A ot ua l or  Minimum W ei ghti _________ ____ __

A uth ori ty ' (Use unabbreviated c la s s if ic a t io n , t a r i f f ,  and \
in cl ud in g agents' names and In te rst ate  Commerce Commission numbers.)

St at us  of Current Rates 5A B/61

Rate

Current  Aggregate  Rate 
S i . 36 To Tucson, Arlion a

In te rs ta te  Frolg ht  Car rie rs  Conference Local  and Jo in t Fr eigh t 
T ari ff  1-E , HF-I.C .C.  No. 7

Item 56bO Commodity Rate bOOOO lb s . volume
Beyond
National Motor Fr eigh t C la ssi fi ca ti on  No. 15 , HF-I.C.C, No. 2

Item bOSbO 5th c la ss  bOOOO lb s . volume
Arliona Motor T ari ff  Bureau Local and Jo in t Freig ht  T ari ff  No. 2,  

HF-I.C.C. No. 75

Current Thru Rate as Claimed by Ca rrier

$2 .3 6 National Motor Fr eigh t C la ssi fi ca ti o n  No. 15 , HF-I.C.C. No. 2 , 
5th c la ss , b0, 000 Volume

In te rs ta te  Fr eigh t Car rier s Conference Local  and Jo in t Fr eigh t 
T ari ff  1-E . HF-I.C .C. No. 7
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COMMODITY OR EX CE PT IO NS  RAT ES HI GHER  T H A N  CL ASS RATES

General speaking, r ates a re divided into three  broad categories (1 ) class rates, 
(2 ) exceptions rates, and (3 ) commodity rates. Class rate s are published in 
class-rate tariffs and are applied in accordance with different ratings (first class 
or class 1 being 100 percent and other classes being rela ted there to) named in 
freight classifications. Carload class rates  are designed for occasional or 
sporadic movements. Exceptions to the classification may establish rules, regu­
lations, or ratings  different from those published in the classification and, al­
though employing class rates,  their  use generally results in lower charges to the 
shipper. Commodity rates , which are as a rule the outgrowth of special condi­
tions, are published to apply on a specific commodity or group of commodities 
and are  almost invariably lower than class rates. On shipments of the same 
artic les between the same points, rates  derived from classification exceptions 
ratings  ordinarily take precedence over rate s derived from classification rating s 
and, in turn, commodity ra tes  supersede th e other two.

The Commission has held th at  the classification generally imposes the highest 
ra te which a parti cula r commodity should bear under normal conditions and a 
commodity rate  which is higher than a class rate is an abnormality which on its 
face requires special justification. This applies with equal force to exceptions 
ratin gs which exceed the normal  classification basis. Thus a presumption of 
unreasonableness attach es to such situations, in the absence of special or un­
usual circumstances. An example selected during the course of the General 
Accounting Office au dit is contained in the attach ed statemen t.
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U.  S . GENERAL ACCOUNTING OFFICE 
T r a n s p o r t a t i o n  D iv i s io n

I te m  o r
L in e  N o .______________ .

REPORT OF OVERPAYMENT OF FREIGHT CHARGES 
(S e e  P .L .  8 5 -7 6 2 }  72 S t a t .  8 6 0 )

Co m mod ity o r  e x c e p t io n s  
r a t e s  h ig h e r  t h a n  c l a s s i f i ­
c a t i o n

C a r r i e r *  N av a jo  F r e ig h t  L in e s ,  I n c , _____________________ B i l l  N o. 2 0 9 1 -7 1 1 8 __________________ _

M on th  Da y Y e a r
D a te  o f  Pa ym en t*  7 2Li 58  y O u .  N o. 31 507  p /p  S . G ad d is

D e p a r tm e n t*  A rm y ________ .________________________Q .A .O . C la im  N o . TK-__________________ _

B /L  N oA F82 9h 53 9(P ro 368667l* ) S h ip m e n t D at e*  6 /2 0 /5 8  De l i v e r y  D ate *  6 /2 0 /5 8

O rlpl n*  i-'lra Lona, C a li fo rn ia  De s t i n a t i o n *  W alk e r A .F .B ., N .M .

Com m od ity De s e r i p t l o n *  Tan ks A lu m  Su  18  Oa o r  t h i c k e r

C a r  N o .. _____________________ C a r  S iz e *  O rd ere d*-___________________ F u rn is h e d *

R o u te s  N av a jo  F r e ig h t  L in e s ____________
(U se  f u l l  nam es o f  a l l  c a r r i e r s  i n  r o u te  o f  m ovem en t)

Am ou nt  O r i g i n a l l y  P a id  •  ...........................

S u p p le m e n ta l  P ay m en t,  D a te  • • • • •

AQP3. ip s p e jl .............................................................................

O v e r c h a rg e :  D ate  o f  R e fu n d  o r  D e d u c t io n ,______________  .  •

TOTAL AMOUNT P A I D ........................................................

RATE AND CHARGES ON GOVERNMENT'S BA SIS*

A c tu a l  o r< a .i rl tt * W  W e ig h t 1 2 2 6 0  R ate *  5 .2 0 ______

I te m  C la s s
I.'MFC-IL (O th er )
88620  2

TOTAL CHARGES ...................................................................

OVERPAYMENT ...........................................................................................................

8 2 , 1 2 9 .5 6

8__________
8 1 5 8 .1 5

8_________

8 6 3 7 .5 2

8

8 1 ,9 7 1 .1 1

8________

8 8 ,6 3 7 .5 2

8 1 ,3 3 3 .8 9

A u t h o r i t y ,  (U se  u n a b b r e v i a te d  c l a s s i f i c a t i o n ,  t a r i f f ,  a n d  q u o t a t i o n  r e f e r e n c e s  i n c l u d ­
in g  a g e n t s ' nam es a n d  I n t e r s t a t e  Comm erc e Com m is si on  n u m b e r s .)

I n t e r s t a t e  F r e i g h t  C a r r i e r s  C o n fe re n c e  T a r i f f  1 -D , M F -I. C .C . 3 S c a le  1 
I te m  8 8 6 2 0 , N a t io n a l  M o to r F r e ig h t  C l a s s i f i c a t i o n  XL* M/W 1 2 ,0 0 0  p o u n d s , 

C la s s  2

T- 3U 5 (R e v . 1 0 /1 4 /6 0 ) (S ee  O ver)
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BASIS FOR CARRIER'S CHARGES! (On in fo rm ation  or  b e li e f )

A ct ua l o r Minimum Welghtr lb s________________ Rater  ^/16.OB

A uth ori ty i (Use un ab br ev ia ted c la s s i f ic a t io n ,  t a r i f f ,  and quo ta ti on  re fe re nces  
in clu din g  ag en ts ' names and  In te r s ta te  Commerce Commission numb ers,)

In te r s ta te  F re ig h t C arri e rs  Co nferen ce , In c . T a ri ff  1 D, JF -I .C .C . 3 
Ite m li55 3x1 Any Q uan ti ty  Sc al e 3

UNCOLLECTED OVERCHARGESI

Pa id  $___________________ S/Be ?_________________________0/C $______________________

A ct ual  o r Minimum Welghtr Rate

A u th o ri ty i (Use un ab br ev ia ted c la s s i f ic a t io n ,  t a r i f f ,  and quo ta ti on  re fe re nces 
In cl udin g  agent s* names and  In te r s ta te  Commerce Commission numb ers .)

M IN IM U M -C H A R G E  OR CA PA CI TY  RU LE

Some m ot or  carr ie rs  ha ve  pub li sh ed  min im um -c ha rg e ru le s in  th e ir  ta ri ff s to  
ap ply to  si ng le  sh ip m en ts  which  u ti li ze  more th an  th e ca pa ci ty  of  o ne  vehic le.  A 
ca rr ie r’s ve hicle is  c on side red to  be lo ad ed  to  ca pa ci ty  w he n no m or e of  th e sa m e 
art ic le  in  th e  sh ip ping  fo rm  te nd ed  ca n be  load ed  ther eo n.  The  ca pa ci ty  rule- 
in  c a rr ie r’s ta ri ff s us ua lly pro vi de s th a t wh en  th e eq ui pm en t is  load ed  to  ca ­
pa ci ty , th e  sh ip m en t w ill  b e s ubje ct  to  a  min im um  c ha rg e.  Thi s m in im um  cha rg e 
is ba sed,  ge ne ra lly,  on the truck lo ad  m in im um  w eigh ts  an d tr uck lo ad  ra te s,  an d 
fr eq uen tly  g re a tl y  ex ce ed s th e le ss -t ru ck lo ad  ch ar ge  which  wou ld  hav e ap pl ie d 
ha d th e eq ui pm en t no t been load ed  to  ca pa ci ty . In  th e ab se nc e of a provis ion , 
fo r th e a lt e rn a ti v e  ap pl ic at io n of  th e  le ss -t ha n-t ru ck lo ad  ba si s w he n th e truc k-  
load  ba si s is  high er , th e sh ip per  m ust  p ay  th e h ig he r ch ar ge .

Th e In te rs ta te  Comm erc e Co mmiss ion has  he ld  th a t ch ar ges  in  ex ce ss  of  the 
le ss -t ha n- tr uck lo ad  ch ar ge s are  u n ju s t an d un re as on ab le  an d th a t a mi nim um  
ch ar ge  ru le  w as  an d is  “d is cr im in at ory , unju st , an d un re as on ab le , an d shou ld  be 
ca nc el ed ” (R oya l M an uf ac tu ring  Co mpa ny , In c.  v. H ub er  <£ H uber  Motor  E x ­
press, In c. , 66 M.C.C. 237 (19 55) ).

A no th er  ve rs ion of th e ca pac ity  ru le  tr ea ts  ea ch  po rt io n of  a sing le sh ip ­
men t l oa de d to  c ap ac ity of a  ve hicle as a se para te  s hi pm en t su bje ct  to  th e volum e 
ra te  an d m in im um  w eigh t an d,  in  th is  wa y, th e re ve nu e rece ived  by th e carr ie r 
fo r th e  se rv ic e is  incr ea se d.  (A vo lu m e min im um  w ei gh t no rm al ly  i s  appli cable - 
whe n a sh ip per  te nd er s th e vo lume min im um  w eigh t of  a co mmod ity  a t one  
tim e ev en  th ou gh  it  m ay  ex ce ed  th e ca rr y in g  ca pa ci ty  of th e  la rg est  ve hic le av ail ­
ab le  and m ust  be tr an sp ort ed  in tw o or mor e ve hi cl es ).  Su ch  a ru le  has been 
he ld  by  th e  Co mm iss ion  to  be  po te n ti a ll y  di sc rim in at ory  and u n ju s t an d un ­
re as on ab le  whe n mot or  ca rr ie rs  have th e sol e di sc re tion  in  se le ct in g th e size  of  
ve hicles  an d m an ne r of load ing,  si nce  va riou s co mbi na tio ns  of  size s of  vehic les  
coup led  w ith  ca pa ci ty  or  no nc ap ac ity load in g could  var y th e ch ar ges  to  he as ­
ses sed  on any  giv en sh ip m en t (O ve rf lo w  an d M in im um  Ch arge  Rule,  Sum m it  
Fas t F re ig ht , 61 M.C.C. 163 (1952) ; cf  H or sm an  Do lls , In c.  v. R is s <£ Co., 305, 
I.C.C . 669 (1 95 9) ).

An ex am pl e of  th e si tu ati on  is co nta in ed  in th e a tt ac hed  st at em en t.
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46 INTERSTATE COMMERCE ACT RE REPARATIONS

U. S.  GENERAL ACCOUNTING OFFICE 
T ra n s p o r ta ti o n  D iv is io n

It em  o r  
Lin e No.

REPORT OF OVERPAYMENT OF FREIGHT CHARGES C apacit y  r u le  
(S ee  P .L . 8 5 -7 6 2 ; 72 S t a t .  86 0)  -------

C a r r i e n  Mohawk Mo tor In c . B i l l  No. a

Month Day Year
Date  o f Payment! 12 1 58______Vou. No.  199825 D/0 GES

D ep ar tm en t!  Army G.A.O . Claim  No. TK-

B/L No .  AF 822 1691___________ Shipm en t D a te ! 11 -1 -5 P_______ D e li v e ry  P a te l 11-1 0 -5 8 .

O rig in s  W arne r R obin s,  Ga,_______________ D e s ti n a ti o n s  T ole do , Ohio

Com mo dity  D e s c r ip t io n !  8 P cs . C om pre ss ors , A ir _____________________ _________________

C ar  No.  C ar  S iz e !  O rd e re d :__________ F urn is hed !

Route !_______________ ______ _____________  _____________________ __________ _______________
(Use f u l l  nam es o f  a l l  c a r r i e r s  i n  ro u te  o f  movem ent )

Amount O rig in a ll y  Paid .....................................................................8 880 ,6 0

S upple m enta l Pa ym en t! Date ______________________  . . . . .  8

Refund . .......................... ..........................................  8__________ _

O verc harg es  D at e o f  Re fund  o r  D educti ons_____________  • • 8___________

TOTAL AMOUNT P A I D ............................................................................................*_____ 880 ,6 Q _

RATE AND CHARGES ON GOVERNMENT'S BASIS:

A c tu a l o r  Minimum W eigh t lh, hO O R ate s 3. b6 ________ 8 50 1.12  $ - ..

_______________________________________________________ 8___________
(O th e r)

TOTAL CHARGES.....................................................................................................»-----?°1sl2 ■

OVERPAYMENT.........................................................................................................................................*-----37?.W -

A u th o r it y !  (U se u n a b b rev ia te d  c l a s s i f i c a t i o n ,  t a r i f f ,  an d q u o ta ti o n  re f e r e n c e s  in c lu d ­
in g  a g e n ts ' nam es an d I n t e r s t a t e  Commerce Comm issi on n u m b ers .)

C e n tr a l k  S outh er n  M otor  F re ig h t T a r i f f  A ss n.  frlOOA M F- I.C.C . lhO, Su pp . 63 , 
Su pp . 83 £*«•»

N a ti o n a l Mo tor F re ig h t C la s s i f i c a t i o n  #A L, 5 * . 60 28 0,  C la ss  85 Le ss tr uck lo ad .

T-3ls5 (R ev . 1 0 /1 4 /6 °) (S ee  Over)



INTERSTATE COMMERCE ACT RE REPARATIONS 47
BASIS FOR CARRIER'S CHAROESi (On in fo rm ati on  or  b e l i e f )

A ctu a l or  Minimum We igh t! * ^e e  l 3 e ^o w

vt it oee  be lo w  — — —
«tS ee  be low

R at ei

A u th orit y ! (Use un ab br ev ia ted c l a s s i f i c a t io n ,  t a r i f f ,  and q uota ti on  re fe ren ces  
In cl ud in g agen ts ' nam es and I n te r s ta te  Commerce Com mission  nu mbe rs .)

» 5UOO lb s .  as  22OOOlbs «*  0  S i . 85
51,00 lb s .  as  22OOOlbs «  S1 .8S

ex cess  3600  l b s .  ® $1 .8S

<hh» C e n t r a l an d S ou th er n  M otor  F r e ig h t  T a r i f f  A sso c ia ti o n  100A MF—ICC lhO
(I te m  h55O -c apac lt y  r u le  an d ex cep ti o n  

t o  minimum w e ig h t) . It e m  60 28 0 ( 85 —h5 “ 2hOOO f

A-'-a

UNCOLLECTED OVERCHARGES'

Paid >__________________ S/ Be «___________________________ 0 /0  S_________________

A ctu a l or Minimum W eigh t!__________________________ Rate

A u th o r it y ! (U se una bb re vi at ed  c l a s s i f i c a t io n ,  t a r i f f ,  and q uota ti on  re fe ren ce s  
in c lu d in g  agen ts ' nam es and  I n te r s ta te  Commerce Com mis sion nu mbers .)

(The following supplemental s tatement was later submitted for the 
record by Mr. Cimokowski:)
S ta tem ent  of  E dwin  W. C im o k o w b k i, A ssis ta n t  Gen er al Co u n sel , G en er al

A cc ounti ng  Offic e , S u pple m e n t a l  to T h a t  M ade  B efor e t h e  S ub co mmitte e 
on T ra ns po rta ti on  and Aeronauti cs of  t h e  H ou se  Co m m it tee  on I nte rs ta te  
an d F or eig n Com mer ce  on H.R. 5596
On Jun e 14, 1961, dur ing the  course of testimony on H.R. 5596 some of the 

ques tions rais ed by the members of the  subcomm ittee were directed  par ticu lar ly 
to the  examples furn ished as pa rt  o f an appendix to our sta tem ent in supp ort of 
the  bill. H.R. 5596 would provide a basis  of action by shippers  aga ins t motor 
common c ar rie rs  and fre igh t forw ard ers  to recover rep ara tion for  unreasonable  
ra tes and  charges . As expla ined a t the  hearing, we are in fav or  of such pro­
posed legislation. The examples, four  in number, comprising the appendix  to our 
sta tem ent  recommending favorable cons idera tion of the  hill, are represen tative 
of several thousand  items on which a record  was maintained to obta in a reaso n­
ably ac curat e idea as to the  dam ages  which  the Government might have been able  
to establish , on the basis of prin cipl es enunc iated by the  In te rs ta te  Commerce 
Commission in cases involving  facts believed to be comparable  to those in the 
exam ples  subm itted  to the  subcommittee .

A p ar tic ular  example occasioning a series of questions is identif ied in category 
3 under the capt ion “Commodity or exceptions rat es  high er than  class rates.” 
In that  example a shipment of 12,260 pounds of setup aluminum tank s was 
transp orted  from Mira Loma, Calif.,  to Walk er Air Force  Base, N. Mex., during 
Ju ne  1958. For  this  tra nsp ort ation  service the motor carri er  charged  and col­
lected $1,971.41 on the basis  of a ra te  of $16.08 per 100 pounds as determined  by 
use of an except ions rat ing of three times firs t c lass  published in the  applicable 
tariff .

In our examination of the paid charges  we found th at  the  nat ion al motor 
fre igh t classif ication  rat ing  of second class produced a ra te  of $5.20 per 100 
pounds, which, when applied to the actua l weight  of 12.260 pounds, resu lted in 
charges of $637.52. The difference (being a prima facie mea sure  of the  unr ea­
sonable charges) of $1,333.89 between the applicab le except ions bas is charg es of 
$1,971.41 charged  by and paid to the carri er  and the  classif ication  basis charges 
of $637.52 (which  are displaced by the exceptions basis  charges ) is not  recover­
able under the  doctrine of the  T.I.M.E. case, 359 U.S. 464. to the  effect that  
recovery of unreasonable  motor  ca rr ie r charges is precluded in postshipment 
litiga tion.
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Both ra te s,  th a t is, th e  ex ce pt io ns  ra ti n g  of  th re e  tim es  fi rs t cl as s on a n y  
quan ti ty  of  fr ei gh t,  an d th e cl as si fi ca tion  sec ond cl as s ra ti ng  on  a  vo lume mini­
mum w ei gh t of  12,000 po un ds , a re  pre sc ribe d in  ta ri ff  pub lica tion s on  file w ith  
th e In te rs ta te  Comm erc e Co mm iss ion . The  nati onal mot or  fr e ig h t cla ss ifi ca tio n 
co nta in s a  ru le  to  th e eff ec t th a t th e  es ta bli sh m en t of  an  ex ce pt io ns  ra ti ng  re ­
moves  th e  ap pl ic at io n of th e cl as si fi ca tion  ra ti ng  on th e  sam e art ic le . Fr eq ue nt ly , 
a lt e rn a ti on  of  th e  cl as si fica tio n an d ex ce pt ions  ra ting s,  w hi ch ev er  re su lt s in the 
lower  ch ar ge s,  is per m it te d by  ta r if f pr ov is ions . In  th is  in st ance th er e were 
no  s uc h ta ri ff  p rovi sio ns  a uth ori z in g  a lt e rn ati on . T hus th e sh ip per  w as  re qu ired  
by law to  pa y an d th e ca rr ie r w as  re quir ed  to  co lle ct  ch ar ges  co mpu ted on th e 
ba sis of  t he  $16 .08 e xc ep tio ns  ra ti ng  and ra te .

As we in di ca te d in th e pre fa to ry  ex pla nation  to  th e  ta bu la ti on  of  th e ex am ple 
in  ca te go ry  3, th e  In te rs ta te  Co mmerce  Com miss ion  h as  fo un d in  m an y c as es  th a t 
an  ex ce pt io ns  ra ti ng  which  is h ig her th an  a  cl as si fi ca tion  ra ti n g  on th e sa m e 
art ic le  is  a n  ab no rm al ity to whi ch  a  pr es um ption of un re as onab le nes s a tt aches in 
th e ab se nc e of  spec ia l ci rc um st an ce s ju st if y in g  th e  hig her  ex ce pt io ns  ra ting . 
Ma ny  ca se s of  a  si m ilar  na tu re  have be en  ru le d upon  by th e Com miss ion ag ai nst  
th e carr ie rs .

Und er  p a r t I of  the In te rs ta te  Co mm erc e Act  th e  sh ip per  in  a ca se  si m il ar 
to th e ex am pl e di sc us sed ab ove co ul d m ai nta in  an  ac tion aga in s t a  ra il ro ad  to 
reco ve r th e  di fferen ce  be tw ee n th e h ig her  ex ce pt ions  ch ar ge  bas is  an d th e lower  
cl as si fi ca tion  ch ar ge  ba sis , th e la tt e r  ba si s pr es um pt iv ely be ing th e  la w fu l (r ea ­
so na bl e)  m ax im um  ba sis , as  d is ti nguis hed  from  th e lega l (d u ly  pu bl ishe d an d 
filed  ta ri ff  re qu ired  by th e ac t to  b e ap pl ie d in th e fi rs t in st an ce ) bas is  c ol le ct ib le  
by  th e ca rr ie r.  Und er  p a rt  I I  of  th e  ac t, ho wev er,  a sh ip pe r has no  eq ui va le nt  
ri gh t to  m ain ta in  an  ac tio n sinc e th e  T.I.M .E . ca se  ru le  is  th a t re para ti on  is no t 
auth ori ze d under  p a rt  II .

Som e mem be rs  of  th e su bc om m itt ee  as ke d if  th e sh ip pe r in  th e  ex am pl e in ­
vo lving th e  alum in um  ta nks co uld fin d ou t w hat  th e  ap pl ic ab le  ch ar ge s were 
be fo re  sh ip m en t w as  made.  Q ue st io n w as  ra is ed  al so  as  to w heth er or not th e 
sh ip pe r wou ld ha ve  a ri ght to  barg ain  w ith  a ca rr ie r fo r th e  ra te  to  be  ch arge d 
or  to “s ho p aro und” an d see if  th ere  a re  oth er  mo des of  tr an sp o rt a ti on  th a t are  
ch ea pe r.

It  is tr u e  th a t th e  sh ip pe r in th is  in st an ce  could  ha ve  fo und ou t w hat th e  
ch ar ge s w er e go ing  to  be  be fo re  he  sh ip pe d.  The  ra te  which  th e  ca rr ie r wo uld 
ha ve  qu ot ed  wo uld  be th e $10.08 ra te  sinc e th is  w as  th e  lega l ( th a t is, by th e 
te rm s of  th e  du ly  pu bl ishe d an d file d ta ri ff  under  which  th e  c a rr ie r oi>erated 
th e on ly  ra te  wh ich  un de r th e law  co uld be  ch ar ge d fo r th e tr an sp o rt a ti o n  in th e 
ab senc e of a sec.  22 arr angem ent)  ra te  an d th e sh ip pe r co uld a t th a t tim e 
do no mor e th an  ve ri fy  th e lega l bas is . W hi le  to  an  ex pe rien ce d tra ffic m an ­
ag er  th e  ob vio us ly hig h ra te  wou ld  su gg es t ev iden ce  of  un re as on ab le ne ss , it  is 
re as on ab le  to  as su m e th a t a  sh ip pin g officer, no t hav in g th e fa ci li ti es , m at er ia ls , 
jie rson ne l, or  tim e to  re se ar ch  th e m a tt e r ad eq ua te ly  to  det er m in e w hat a re as on ­
ab le ba si s m ig ht  be, us ua lly wou ld  m ak e no ob ject ion to  th e ra te  be ing ap pl ied.  
As a m a tt e r of  fa ct , mos t of  th e re sp on si bi li ty  an d th e mea ns  fo r an al yzi ng an d 
mak in g de te rm in at io ns co nc er ni ng  co st  d a ta  an d ta ri ff  pr ov is io ns  af fe ct in g De­
part m en t of Defen se  su rf ac e tra ffi c in  th e Uni ted S ta te s is pl ac ed  in  th e M ili ta ry  
Tr aff ic M an ag em en t Agency in  th e  D epar tm en t of  De fen se , w her e ta ri ff  files  and 
data  an d in fo rm at io n on an  ex te ns iv e sc al e are  m ai nt ai ne d.

Unles s a sh ip pi ng  officer  is  ab le  to  comman d a re la tiv ely ’ qu ic k an al ysi s of  
th e  ra te  si tu a ti on  co nc erning  th e  la rg e  vari e ty  an d d if fe re nt chara cte ri st ic s o f 
th e  a rt ic le s sh ip pe d from  th e in st a ll a ti on  a t which  he  is st at io ned , it  is  no t 
ve ry  like ly  th a t he  wi ll be ab le,  a t le ast  not in th e earl ie r st ag es  of  a pr og ram 
co ve ring  th e  sh ip men t of  cert a in  ar ti c le s,  to  se t in mo tio n th e  machine ry’ fo r 
ra te  nego tiat io ns an d re du ct io ns . A dj ust m en ts  in  ra te  ba ses, in so fa r as th e  
Gov er nm en t is co nc ern ed , m ig ht  be  ac co mplish ed  by sp ec ia l ar ra ngem ents  au ­
th or iz ed  under secti on  22 of  th e  In te rs ta te  Co mm erc e Ac t. on ce  an om alou s or 
d is cre pan t tr ansp ort a ti on  ch ar ge si tu a ti ons com e to  th e no tic e of  th e  sh ip pi ng  
officer. How ev er , mos t ra te  ad ju st m en ts  fo r al l sh ip pe rs , th e  Gov ernm en t in ­
clu de d, a re  eff ec ted  th ro ug h th e  usu al pr ac tice s an d pr oc ed ur es  pr ev ai ling  in 
th e  in d u s tr y  ge ne ra lly .

U nd er  se ct ions  0 an d 217 (40  U.S .C.  0 an d 317 ) of  th e ac t. ra il  an d motor  
ca rr ie rs  a re  re qu ir ed  to file ta ri ff s conta in in g th e ra te s an d ch ar ges  ap pl icab le  to  
th e  se rv ic es  fu rn ishe d by them . T hes e a re  th e leg al ra te s an d ch arge s.  T he 
ca rr ie rs  a re  pr oh ib ited  unde r penalt ie s prov ided  el se whe re  in th e ac t fro m 
ch ar gi ng  high er , low er,  or  di ff er en t ra te s an d ch ar ge s.  One ex am pl e of  un -
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lawful rates and charges is the situation where carr iers  might collect charges 
different from those in the ir published and filed tariffs because such an action 
plainly is in violation of sections G and 217 of the act. Any tariff changes 
tha t are  contemplated by the carrie rs, whether as a result  of independent and 
volun tary action on their  part, or whether instigated by a shipper or a group of 
shippers, must adhere to the same procedure. The law requires tha t the car­
riers  give 30 days’ notice of tari ff changes before they become effective, unless 
the Commission specially author izes a shorte r period of notice;  sometimes as 
litt le as 1 day’s notice is authorized.

The normal process of revising applicable published tarif f rates  is often a 
time-consuming one. For instance, it may develop tha t a part icular manufac­
turer represents to a carrier or a group of carriers serving his plant that, based 
on h is analysis of carri er costs and his own competitive position, he is entitled 
to a rat e lower than tha t currently  effective for the transporta tion of his 
products. The manufacturer’s proposal may then go to the carrier s’ tariff 
bureau, conference, or a sociation where it is made the subject of considera­
tion  by a committee having a broad perspective of costs and comparable t ran s­
portat ion conditions. Assuming that the manufacturer’s proposal is acted upon 
favorably by the committee, the  tariff  publishing agent for the particular con­
ference or association would incorporate the reduced basis in a tariff supple­
ment or amendment, copies of which must be filed with the Inters tate Commerce 
•Commission.

The handling thus fa r may have taken a few months but the shipper still 
may not have achieved his objective. The proposed rate contained in the 
supplement to become effective 30 days afte r issuance might then be made the 
subject of suspension on the  Commission’s own motion or on the protest of other 
interested carriers who possibly might feel tha t the reduced rate  is capable of 
producing adverse economic effects insofar as their  own operations are con­
cerned. The period of suspension under the law can last as long as 7 months. 
After that,  as it often happens, the suspension may be continued voluntarily by 
the tarif f agent or carr iers  who originally were interested in providing the re­
duced rat e for the manufactu rer which they served. Eventually,  the reduced 
Tate may be permitted to become effective and it then becomes legally applicable 
for  the account of the car rier  or carr iers  involved. In the interim, the shipper 
must move his goods a t the prevai ling rate  and the subsequent publication of a  
lower rate  does him no good on his past shipments.

Ordinarily a shipping officer does not have an opportunity to “shop around” 
for  one of several alternative transpor tation price bases. In the case of many 
milita ry installa tions and other points of origin and destination,  service might 
be provided by only one mode of carr ier. Where two modes of common carriage 
such as rail and motor are  available at a part icula r shipping point the prices 
for the respective services often are closely comparable and there is not much 
choice from the viewpoint of price. Where charges ar e the same, a Government 
shipping officer is by depar tmenta l regulations required to apportion the avail­
able traffic so tha t an equitable distribution may be maintained. Where the 
price via one carr ier is lower than  tha t via another, a Government shipping 
■officer, assuming tha t service factors are equal, is required to select the lower 
cost car rie r for his needs.

In the part icula r example concerning the aluminum tanks transported from 
Mira Loma to the Walker Air Force Base, the shipping officer’s selection of 
carrie rs might have been circumscribed by the need for expedition or other 
reasons. It  could be assumed t ha t the shipping officer chose a motor carrie r as 
providing a service from loading dock a t point of origin to unloading dock at 
point of destination which may not have been available by rail. The shipping 
■officer presumably had no opportunity to “shop around” for lower rates under 
section 22 or otherwise. Normally, he would not be in a position to evaluate the 
transporta tion costs to the point of determining that the $1G.O8 rate  was fa r in 
excess of what  might have been found to be the lawful maximum basis in an 
appropriate  proceeding. While the use of section 22 quotations is not uncom­
mon, such quotations generally are  not tendered on a single shipment basis but 
often evolve as a result of some extended negotiations between th e carriers and 
the Government. In other words, the consummation of negotiations sometimes 
takes weeks. A reduced charge basis tendered by motor car riers  would not be a 
mat ter of quick bargaining since the carr iers’ agents take time to consult with 
responsible carr ier officials.
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Thu s a  Gov ernm en t sh ip pi ng  off ice r is  not  in  a po si tio n pro m pt ly  to  ob ta in  by 
se ct io n 22 qu ot at io n a re as on ab le  ra te  o r ch ar ge  ba si s co nsi st en t w it h  st andard s 
abo ut whi ch  he  wo uld  ha ve  lim ited  know led ge . The  p ra c ti ca l co nseq ue nc es  or 
in ci de nt s of  hi s ca pa ci ty  or pos it io n a re  th a t hi s choic e of  c a rr ie r wo uld be 
dic ta te d,  fir st , by  th e ex igen ci se  of th e  part ic u la r sh ip m en t an d, sec ond, by th e 
mo de and  ca rr ie r which  on th e fa ce  of  th e  ta ri ff  publ ic at io ns  co ve ring  ca rr ie rs ’ 
se rv ices  and  ra te s av ai la ble  to  him  or  abou t whi ch  he  is  ad vis ed  is  th e  lowes t 
pr ic e ca rr ie r.  I t is  not  un ti l la te r,  a t th e pl ac es  w he re  th e  ta ri ff  and ra te  
re se arc h  m ac hi ne ry  of  G ov er nm en t or oth er  sh ip pi ng  org an iz ati ons a re  cen­
tr al iz ed , th a t a mo re  penetr a ti ng  in quir y  m ig ht  find th a t th e  lega lly ap pl icab le  
ra te s ch ar ge d ar e  u nla w fu l in  som e re sp ec ts .

In  th e  ca se  of  th e G ov ernm en t, th e  p ri m ary  co nc ern w it h  un la w fu ln es s of 
ra te s a s  co mpa red w ith  th e ir  le gali ty  may  be  co nc en tr at ed  on  ta ri ff  pu bl ishe d 
ra te s ap peari ng  to be in  v io la tion  of  se ct ions  1(5 ) an d 216(d ) an d se ct ion 4, 
p a rt  I of  th e  ac t, re la ti ng  to  unre aso nable  r at es , and  i n te rm ed ia te  an d ag gr eg at e 
of  in te rm edia te  ra te s re sp ec tive ly . R ate s which  a re  show n to  be  in vi ol at io n 
of  th os e pr ov is io ns  pr od uc e un la w fu l conseq ue nc es  an d m ay  be  pr op er ly  char­
ac te ri ze d  as “u nl aw fu l.” no tw it hst and in g  th ey  are  leg al  to  th e  ex te n t th a t th ey  
comp ly w ith  th e ta ri ff  fili ng  and ad he re nc e pr ov is io ns  o f se ct io n 6 or  sect ion 217 
of  th e  ac t.  The re in  may  be  th e  sim pl es t ex pla na tion  of  le ga l ve rs us  law fu l. 
I f  a comm on  carr ie r ra te  is  pro perl y  file d w ith th e In te rs ta te  Co mm me rce  Com­
m ission  an d pe rm it te d to  become  eff ec tiv e, it  bec om es th e le ga l ra te , be ing  one  
w hi ch  th e  la w  re qu ir es  th e  c a rr ie rs  and  th e sh ip ping  pu bl ic  to  ob se rv e st ri ct ly  
in  ac co rd an ce  w ith th e  te rm s of th e  ta ri ff . B ut , as  in di ca te d, w hat is a leg al 
ra te  m ig ht  no t be a la w fu l ra te  in  th a t w hi le  it  is  co ns is te nt w ith  se ct ion 6 or  
se ct io n 217 of  th e ac t, it  may  co ntr avene th e pr ov is ions  of  o th er sect ions  of  th e 
ac t and en ta il  th e pe nal ti es  and re m ed ie s th ere in  prov ided  fo r th e  co rrec tion  of  
pr ov en  ir re gu la ri ti es or in ju st ic es .

W e tr u s t th a t th e fo re go in g su pp le m en ta l st a te m en t m ay  se rv e to  cl ar if y  
some  of  th e  po in ts  b ro ught ou t du ri ng  th e co ur se  of  th e que st io ni ng  follo wing 
our p ri ncip al st at em en t.

Mr. Staggers. We will next  hear from Mr. Mark L. Keith, man­
ager, Traffic Services, the Fa rm  Bureau Cooperative Association, Inc.

STATEMENT OF MARK L. KEITH , MANAGER. TRA FFIC  SERVICES
FOR THE FARM BUREAU COOPERATIVE ASSOCIATION, INC.,
COLUMBUS, OHIO

Mr. Staggers. All right. Mr. Keith, will you begin ?
Mr. Keith. Mr. Chairman and members of the subcommittee, my 

name is Mark L. Keith. I am manager, traffic services for the Fa rm 
Bureau Cooperative Association, Inc., at Columbus, Ohio. Our 
association is a member of  the National Council of Farmer Coopera­
tives, and I am testi fying  today on behalf of the  council as chairman 
of its  transportation  committee.

The membership of the National Council of Farm Cooperatives is 
comprised entirely of farm ers’ cooperative business organizations 
engaged in the market ing of agricul tural commodities or the purchas­
ing of farm production supplies or farm business services, or both.

Since many of the council’s members are national, regional, or state­
wide federated cooperatives composed of numerous county and local 
associations, the council actually represents approximately half of the 
nea r 10,000 agricu ltural cooperatives in the country,  serving about 
2.75 million farmer memberships.

In  orde r to accomplish the  immense movement of a gricu ltural  com­
modities and farm production supplies, fa rmers’ cooperative business 
organizations use all modes of transportation—rail, motor truck, 
water, pipelines, and air. Included in the annual transpor tation bill
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of these organizations are millions o f dollars paid out fo r the  freight 
hauling  services performed by motor fre igh t trucking companies.

Although the intersta te movement of agricultura l commodities by 
for-hire motor carr iers is exempt from economic regulation under sec­
tion 203(b) (6) of the Motor C arrier Act, I  would point out th at  there 
is a substantial volume of products marketed by farmer cooperatives 
and supplies purchased  by them for  thei r members tha t move under 
published tari ff rates by certificated common carriers. Illustra tive  
of such products and supplies are frozen frui ts and vegetables, canned 
goods, fru it and vegetable juices including concentrates, fertilizer, 
petroleum products, farm machinery and equipment, feed and many 
feed ingredients, insecticides, containers,  and a wide variety of other 
supplies.

As users of rail and water transpor tation, our members have the 
right under par ts I and II I  of the Inte rsta te Commerce Act to seek 
an award of reparat ion to recover unlawful charges collected by these 
two types of carriers. This same right of recovery does not exist 
under par ts II  and IV of the Inters tate  Commerce Act where motor 
carriers and freight  forwarders are concerned.

The national council believes that the shippers and receivers of 
freig ht should have a legal rig ht to recover damages resul ting from 
unreasonable or otherwise unlawful rates charged by motor carriers 
and fr eigh t forwarders.  Fo r th is reason, the following policy resolu­
tion was adopted by the official delegates of its member organizations 
at the council’s 1960 annual meeting.

Shi pp er  R eparations

The  nati onal council  sh al l su pport  le gi sl at io n to  in co rp ora te  in to  p a rt s  I I  an d 
IV  of  th e In te rs ta te  Co mm erc e Ac t, le gi sl at io n to  au th or iz e aw ard s of  re para ­
tio n to  sh ip per s eq ua lly  as  fa ir  as  th ose  co nt ai ne d in  p a rt s I and I I I  of  th e ac t.

On May 18, 1959, the Supreme Court handed down i ts decision in 
the Davidson—T.I.M .E. cases. The Court held tha t under the stat ­
ute, shippers are without legal means to recover damages suffered as 
a result of unlawful charges fo r transportation  provided by motor car­
riers and freight forwarders.

Although shippers have had  no recourse under the  Intersta te Com­
merce Act, they could up unt il the time of the Davidson—T.I.M.E. 
decision go into court and secure an award of  damages.

The Supreme Court's  decision now leaves the shipper without re­
course against motor carr iers and freight forwarders who have 
charged unlawful rates.

The National Council of Farmer Cooperatives support s II.R. 5596 
as being the type of legislation needed to fill the gap in the law today 
pointed  up by the Supreme Court decision previously referred to. 
The enactment of this bill would extend the repara tions procedures 
to par ts II  and IV of the act. Users of transpor tation would then 
have a legal means by which they can recover unlawful freight charges 
made by any of the four  classes of carriers who are under the juri s­
diction of the Interstate Commerce Act.

We do not pose as experts on the technical details of the proposed 
bill. If  in the 00111*86 of these hearings it should be demonstrated th at 
some changes should be made in the bill to improve and  strengthen it 
without impairing i ts basic purpose and objective, we would of course
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be favorable to any such changes tha t the committee might in its good 
judgment determine should be made.

We appreciate the opportuni ty of presenting  the council’s policy 
position to your committee and we respectfully urge your favorable 
action on H.R. 5596.

Mr. Chairman, th is concludes my remarks.
Mr. Staggers. At this time, I  will defer to Mr. Devine.
I understand you are from  his district.
Mr. Devine?
Mr. Devine. Mr. Keith. 1 would like to welcome you to Washington 

representing the National F arm  Bureau Cooperative Association. M e 
apprec iate your appearing  before this committee.

Mr. Staggers. Thank you.
Any further questions ?
If  not, we wish to thank you, Mr. Keith. We think  you have 

stated  your case very briefly and concisely. I don' t see any need for 
fur the r questions.

We go in session in 5 minutes, so I expect a t this time we will ad­
journ  until tomorrow at 10 o'clock. I don't thin k it is feasible t ha t 
we can meet this afternoon because of the proposit ion that we have 
on the floor, which would involve a vote, I am sure.

So we stand adjourned unti l tomorrow at 10 o’clock in this room.
(Whereupon, at 11:55 a.m., the committee recessed, to reconvene at 

10 a.m., Thursday, June 15,1961.)



AMENDING PARTS II AND IV OF INT ERS TAT E COMMERCE ACT RE REP ARATI ONS
T H U R SD A Y , JU N E  15,  19 61

H ou se  of  R ep re se nt at iv es ,
S ub co mmitte e on  T ra ns po rt at io n an d A er on au tics  of  t h e

C om m it te e  on  I nt er stat e an d F or eign  Com me rc e,
TV ashing ton, D.G.

The subcommittee met, pursuant to recess, at 10 a.m., in room 1301,
New House Office Build ing, Hon. Harley O. Staggers presiding. 

Present: Representatives Staggers  (pre siding),  Friedel, Jarman,
Collier, and Devine.

Mr. Staggers. The committee will come to order.
We will resume the hearings on H.R. 5596 on which we were hear­

ing testimony when the committee adjourned. And the first witness 
this  morning will be Mr. Charles Myers, counsel of  the National In ­
dustr ial Traffic League.

Mr. Myers ?

STATEMENT OF CHARLES MYERS, COUNSEL, THE NATIONAL 
INDU STRIAL TRAFFIC LEAGUE

Mr. Myers. My name is Charles B. Myers, of Chicago, I ll .; I  am 
a member of the bar  of Illino is and a practitioner  devoting special a t­
tention to matters before th e Intersta te Commerce Commission. I  am 
appearing  as counsel for  the National Indust ria l Traffic League to 
state the position of the league favoring this bill, and to develop the 
features of the regu latory  process and the current circumstances which 
give rise to urgent need f or prompt  enactment.

The National Indust ria l Traffic League is a nationwide  organization 
of shippers. Its  membership is drawn from all par ts of the United 
State s and includes every line of industrial and commercial activity 
and shippers using all forms of tran sport by rail,  water, and motor. 
Its  membership includes numerous chambers of commerce, boards of 
trade, and similar commercial organizations also having  a substantia l 
interest in transpor tation matters and represent ing, in turn, important 
segments of the shipping public through thei r own memberships.

The bill, H.R. 5596, is one of several pending bills designed to cor­
rect an unfa ir situa tion which adversely affects the interest of the  
shipping  public. Und er par ts I and II I of the  Intersta te Commerce 
Act, a shipper who is inju red by a violation of the act by a railroad 
or a water carrier,  has a remedy at law and can obtain damges or 
repa ration where justified. There are no comparable provisions in 
par ts II  and IV of the act governing motor carriers and freight for ­
warders,  and the Supreme Court in T.I.M.E . v. United  States (359 
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U.S. 464, 3 L. ed. 2d 952 (1959)), has recently held tha t the law pre­
cludes any reparat ion for  damage a rising out of the past application 
of unreasonable rates. The effect of tha t decision was to leave ship­
pers without any remedy in law for a violation of the act by a motor 
carrier.

At the same time, the rapid growth and increasing dominant posi­
tion of motor carrie rs and freig ht forwarders in the transporta tion 
indus try has given rise to a greater need than has heretofore existed 
for  protection of shippers against violations of the act. There is, 
therefore, much interest and concern on the pa rt of individual ship­
pers for remedial legislat ion which is felt to be already long overdue.

Wha t the shipping public needs and desires is the enactment of 
provisions with respect to motor carriers  and freig ht forwards sim­
ilar  to those which have long existed with respect to railroads  and 
water  carriers. Such provisions are well drafted  in II.R. 5596 and 
would simply put into effect measures which the original framers of 
the Motor Carrier Act envisaged as a probable future necessity.

The motor c arrie r and freight forwarding industry have now come 
of age and should be made responsible in the same way as the rai l­
roads and water carriers.

The sta tutory  scheme of  regulation requires th at the rates and prac­
tices of all types of carr iers  shall be just as reasonable and nondis- 
criminatory. Common carrier s are required to publish and file their 
charges and are forbidden to charge or collect any rate other than  
tha t provided in the applicable tariff.

Railroads, which have been subject to regulation  since the begin­
ning of the Intersta te Commerce Act in 1837, are liable in damages to 
any person injured by a violation of the act, including the charging 
of unreasonable or otherwise unlawful rates.

Motor carriers, however, were first subject to regulation in 1935 and 
freight forwarders in 1942, and no provisions for  civil liability were 
included in the amendments on those occasions even though the car­
riers were forbidden to charge unreasonable rates. The reasons fo r 
the difference are illuminating  because they rest upon a situation which 
has changed completely.

The Motor Carr ier Act of 1935 was d rafted by the late Commis­
sioner Joseph B. Eastm an, who had by then served on the Commis­
sion or as coordinator of transportation for 17 years.

In  the 1940 hearings , Commissioner Eastman  explained tha t repa ­
ration provisions were omitted from the Motor Carrier  Act only be­
cause of a desire to  l ighte n the burdens of the motor carriers in the 
early stages of regulation and in the absence of any strong indica­
tion of public need. The initial motor carr ier tariffs, he said, were 
imperfect products and experienced traffic experts could make a busi­
ness out  of reparation  where tariffs were poorly worded and before 
improvements could be made.

Mr. Eastman said that in the first 5 years of  regulation, the Com­
mission had not once had  occasion to condemn motor carrier rates as 
unreasonably high,  tha t motor carriers had practically no traffic w hich 
was noncompetitive and  there had been no indication of need on the 
part of the shippers fo r provisions enabling the Commission to award 
repara tion for damages suffered because of unreasonable charges, and 
that  transpired in the Senate hearings referred to in footnote 1.
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(Footnote 1 is as follows:)
1. Hearings  Senate Committee on In te rs ta te  and Foreign Commerce on S. 1310, 

"2016,1869, 2009, 76tli Cong. 1st sess., pp. 756-757, 762, 785, 792.
Mr. Myers. At the same time, it was early recognized that  a time 

would come when repara tion provisions would have to be put  into 
par t II . Commissioner Eastman, in a letter  dated Jan uary 29, 1940, 
and addressed to the chairman of the Senate Committee on Inter ­
state Commerce, wrote on the subject of repara tion again st motor 
carriers.

Pa rt  II  does not now impose such a liab ility  on motor carriers , and while 
we think it  probable that  ult imate ly such a liab ility  should  be imposed, the 
Commission has  not here tofore been disposed to recommend thi s unti l condi­
tions  in the  motor-carrier ind us try  have been more nea rly  worked  out.

By 1945. conditions had already changed to the poin t where the 
Commission again addressed the  Congress by letter dated  April  3, 
1945, from the chairman of its legislative committee, Commissioner 
Wal ter M. W. Splawn to Sena tor Burton K. Wheeler, saying that,  
‘W e lielieve tha t the time has arrived when this liabili ty may prop­
erly be imposed.”

In  the meantime, this league had also reached the conclusion tha t 
remedies must be provided for  shippers injured by unreasonable 
motor ca rrie r charges.

In  1943, the league’s motor car rier  rate and classification commit­
tee reported extensively on the subject and recommended tha t the 
league seek legislative changes providing repara tions provisions in 
par t II  substantially similar  to those already contained in part I of 
the Interst ate  Commerce Act. This recommendation was adopted 
by the entire membership at the 1943 annual meeting and has sub­
sequently been reaffirmed and implemented.

In 1948, the league appeared in Congress supporting S. 1194 and 
H.R. 2759.

Again  in 1957, the league appeared in support of S. 378 in the 1st 
session of the 85th Congress.

Until  the decision in the TI M E  case, however, the need for remedial 
legislation did not become acute. From the time when the need was 
first, felt in 1943 until tha t decision in 1959, shippers were not wholly 
without a remedy. In a series of cases beginning with IF. A.  Barrows 
Porcelain Enamel Company v. Cushman M. Delivery  (11 M.C.C. 365 
(1939) ), and culminating  in Be ll Potato Chip Co. v. Aberdeen Truck 
Tine (43 M.C.C. 337 (1944)), and Victory  Granite Co. v. Central 
Truck  T ines, Inc. (44 M.C.C. 320 (1945)), it was held by the Com­
mission and recognized by the  courts tha t the shipp ing public en­
joyed a common law righ t of action in court, which was subject only 
to the prim ary jurisdiction of the Inte rsta te Commerce Commission 
to determine adminis trative questions such as issues as to the reason­
ableness of rates.

The cases supporting  that  Commission decision are stated  in foot­
note 2.

(Fo otn ote 2 is as follows:)
2. See, Tex as A Pacific R. v. Abi lene Cotton Oil Co., 204 U.S. 426, 51 L. Ed. 

583; Grea ter Northern R. v. Merchan ts Elevator, 259 I’.S. 285, 66 L. Ed. 943; 
General American  Tank Car Corp. v. El  Dorado, 308 U.S. 422 ; 84 L Ed. 361* 
U.S. v. Wester n Pacific, 352 U.S. 59, 1 L. Ed. 2d 126 (1956).
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Mr. Myers. Under the so-called Bell  Potato Chip doctrine, a ship­
per injured by having paid  unreasonably high rates  could recover 
the difference between the  rates paid and a reasonable rate  by bring­
ing action in court, upon which the court would refer the question 
of reasonableness to the Inters tate  Commerce Commission for a 
determ ination . Upon requisite findings by the Commission, re­
covery in court could be had.

During the lifetime of the Bell  Potato Chip doctrine, shipper ad­
vocacy for reparation provisions in part  II  was largely based upon a 
desire for a less cumbersome procedure tha t did not involve the  
necessity of b ringing  cases both in court and before the Commission.

Also, there was need for  uniformity in the statute of limitations  
which was then governed by varying State laws, the re being no pro ­
vision in part II  of the Interst ate  Commerce Act. Under  the Bell 
Potato  Chip doctrine, actions could be brough t again st motor car­
riers  in State courts purs uant to statute of limita tions varying all 
the wav from 1 to 10 years. Uniformity  was desired in all quarters.

In 1959, the Supreme Cour t decision in the TI M E  case overturned 
the Bell  Potato Chip doctrine and wiped out the only remedy avail­
able to the shipping publ ic for past exaction of unreasonable charges 
by motor carriers or fre igh t forwarders. This happened at a time 
when the need for* relief had greatly increased.

Whereas in the early days of regulation  Commissioner Eastman 
could say that the Commission had received no complaints agains t 
a motor carrie r rate as being too high, the same cannot be said today 
and many shippers are suffering, or in danger of suffering, irreparable  
injur ies for lack of a fa ir remedy.

One current and glar ing example is a $3 charge which many motor 
carr iers are imposing every time they issue an order bill of lading. 
Unt il recently, no common carrie r ever made any charge for issuing 
such bills of lading. On several occasions in the las t 2 or 3 years when 
such charges were attempted, the Commission investigated and con­
sistently  found them to be not justified.

In  each case the charges were required to be canceled, both by motor 
carriers and by railroads. Nevertheless, certain motor carrier tariff  
bureaus again published such charges la st year.

The Commission promptly suspended the charges fo r invest igation; 
however, the initial publications were followed by scores of other pub­
lications by numerous carriers and tari ff bureaus throughout the coun­
try  until more than 40 different tariffs have been filed.

Many of these tar iffs were obscure and escaped immediate notice 
so that they were n ot protected or suspended and went into effect, 
with  the result th at the sh ippers are now compelled to pay the charge.

In  addition, the motor carriers made numerous requests for post­
ponement of the hearing in the investigation proceeding and so stalled 
the proceeding tha t all the rest of the tariffs went into effect before 
briefs were filed with the  Commission.

The case is now awai ting decision in terminal charges on order  
bills of lading shipments, docket No. 33518.

Under the present state of the law, if the Commission finds these 
charges to be unlawful , as it has done with every similar charge in 
the past , there will be no remedy for those innumerable shippers, large 
and small, who have been paying the  unlawful charge.
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In the early days of the Motor Car rier  Act, the  motor carrie rs pat­
terned tariffs  afte r the rate  structure of the railroads,  generally ob­
serving the railroad rates as a ceiling. Railroad transporta tion was 
the dominant mode and motor carr ier traffic was almost entirely 
competitive.

In the 25 years since tha t time, industry has been largely  geared 
to highway transporta tion for important segments of traffic, particu ­
larly in the small shipments field.

During the period from 1939 to 1959, the tonnage of less carload 
traffic originated by the railroads  in eastern terr itory  actually de­
clined from more than 7 million tons to about 1.5 million tons, al­
though the total amount of traffic increased greatly. In  this traffic 
the motor carriers and freight forwarders  have become dominant 
and there are many motor carr ier and freight forwarder  rate s higher 
than rail  rates. In  this situat ion, complaints against  unreasonably 
high rates are becoming more and more frequent and the need for a 
remedy in case of exorbitant charges is acute.

With in the past 21 months there has been a series of motor carrier  
rate increases, surcharges, and constant charge plans which were ob­
jected to by sh ippers as excessive and extortionate. There is an ade­
quate remedy with respect to the rates and charges for the future in 
the Commission’s jurisdiction to investigate and prescribe reason­
able rates. But when the Commission finds that  the rates charged in 
the past were unreasonable the shippers now have no relief.

It  has been suggested that  the shipp ing public is protected by the 
Commission’s power under section 216(g) of the Interstate Commerce 
Act to prevent an increased charge from taking  effect pending inves­
tigation.  Such protection is wholly inadequate, however, when the 
investigation exceeds the  maximum period of 7 months allowed for 
suspension or when the tariffs are so numerous and obscure that some 
of them escape immediate notice and suspension. In this connection, 
the Commission’s power with respect to railroads under section 15(7) 
permits it to require the carrie rs to keep account of the amounts re­
ceived in case of increased rates and to refund any par t subsequently 
found not justified. Under section 216(g), the rates take effect at 
the end of the 7 months’ suspension period with no possibility of 
refund.

Many unjust situations arise where suspension could not protect. 
Often it is discovered years after a shipment moved tha t the legally 
applicable tariff  rate was higher  than  the rate paid. The carri er is 
then bound by law to collect the undercharge. In such a case, if the 
legal rate was unreasonably high, the shipper can plead tha t defense 
to a railroad claim, but not to a motor carr ier.

The terms of the proposed bill II.R. 5596 are fai r and equitable. 
It requires that all complaints must be filed within 2 years from the 
time the cause of action accrues. Motor carr ier spokesmen say that 
the accounting problems would be insurmountable, but the fact is 
that  the present law allows action for the recovery of overcharges 
(amounts charged in excess of the tariff) to be filed within 3 years; 
also, the carrie rs are allowed 3 years to br ing actions to recover under­
charges. The accounting is no different in connection with over­
charges and undercharges than it is with respect of other adjustments.

We understand that some motor carriers are warning of the  magni-
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tude of the regulatory burden because of the very large number of 
truckers. But i f the regulatory burden is increased it  simply reflects 
the functioning of admin istrative machinery to righ t wrongs which 
are now without redress. The shipper should have his day in court.

A few’ actua l examples may serve to  illust rate other types of situ­
ations in which shippers can now’ be mulcted for extortionate charges 
without any opportunity for redress. A shipment of 21,800 pounds 
of building granite was sent from Sauk Rapids, Minn., to Tampa, 
Fla., on w hich the motor carr ier collected charges of $708.50 on the 
basis of a rate  of $3.25. Upon complain t to the Intersta te Commerce 
Commission, it  was found tha t the rate charged was unreasonable to 
the extent that it exceeded $2.40. Under the present state  of the 
law’, the prescribed rate would apply for the future but the shipper 
would be unable to collect the $167.86 excess charged on the  past ship­
ment.

In another case, a shipment of dressed poultry  weighing 26,733 
pounds was made from Marionville, Mo., to Chicago. The rate 
charged was $1.29, resulting in transportation charges of $344.86. 
Marionville, however, is located on U.S. 60 directly between Neosho, 
Mo., and Chicago, and a rate of 48 cents was maintained by the car­
rier  from Neosho, to Chicago. At  the 48-cent rate the charges would 
have been $128.32. Although Neosho was 47 miles farther from Chi­
cago than Marionville and the carr ier  had to pass through Marionville 
on its way from Neosho to Chicago, it nevertheless charged the 
Marionville shipper $216.54 more tha n it would have charged a Neo­
sho shipper for the same quality and  charac ter of traffic.

The Commission has long held tha t to receive grea ter compensation 
for transportation  for a shorter  distance than for a longer distance 
was prima facie unreasonable. Here again, even though the Com­
mission should find tha t too much had been paid and tha t the lower 
rate was a maximum reasonable rate  for the future , i t could not give 
the shipper  any reparation or relief for past shipments.

The National Indus trial Traffic League, speaking for shippers gen­
erally, believes tha t it is only right tha t they should have some rem­
edy when they are injured by any act of a motor carr ier or freight 
forwarder which is contrary  to law. While it may have been true 
25 years ago tha t there was little need for such protection and the car­
riers were in a formative  stage, that  s ituation is not the case today. 
The motor carrie r industry has come of age and ought to  be required 
to assume responsibility commensurate with its place in the trans­
portation  system of the country.

Mr. Friedel, (presiding). Are the re any questions ?
Mr. Collier. Yes.
Mr. Myers, is there broad evidence of violations of rate regulations 

in the  Chicago area ?
Mr. Myers. Violations of rate regulations, sir?
Mr. Collier. Yes. In other w ords, is there evidence of abuses tha t 

we are attempting to cure or remedy in this legislation ?
Mr. Myers. I am afra id I can’t answer you specifically. I am a 

little bit confused by vour inquiry  wi th respect to ra te violations.
Mr. Collier. Well, we are discussing legislation tha t proposes to 

provide a remedy to cure unreasonable rate charges.
Mr. Myers. Yes. sir.
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Mr. Collier. And I am simply asking, sir, if there is evidence in 

the Chicago area tha t there are abuses to the degree tha t this legisla­
tion is necessary.

Mr. Myers. I can't say specifically with respect to  Chicago. I do 
say that  there is evidence of abuses with respect particu larly  to small 
shipment traffic. And over the very recent past that is becoming more 
prevalent.

Air. Collier. I don't want this line of questioning to be construed 
as any opposition to the legisla tion; but to pursue tha t fur ther, in 
your final paragraph  of your statement you say, while it may have 
been true t ha t 25 years ago there was little  need for such protection, 
et cetera, actually isn't the freight handl ing business—and I  know this 
to be a  fact in Chicago—one of the most competitive industries that 
there is ? Consequently, where there is steep competition such as there 
apparently  is here, the probability of unreasonable rates are reduced 
by the very na ture  of competition.

Mr. Myers. Well, sir, my impression of the keen competition in the 
Chicago area, I believe, is largely to the Chicago commercial zone it ­
self, I mean an area embracing Gary , Chicago, and Hammond in 
Indiana, as well as a substantial portion of the c ity and the surro und­
ing suburbs which is now free from regulation, and also traffic within 
the city itself and its confines, which would be intrastate traffic.

Now I believe tha t there is not keen competition in rates within the 
Chicago area on interstate  traffic by motor carriers.

Now there is keen competition to secure the  business. But  those 
carriers largely  have the same rates,  almost without exception, the 
rates are made by a bureau, and as they are authorized to do, they get 
together and collectively set the rates.

Mr. Collier. Can you see anywhere in this legislation a recourse 
through the means provided in this measure against the type of tru ck­
ing firm th at is sort of a lease operation which you know is becoming 
more and more prevalent in the larger cities, and part icularly  in 
Chicago ?

Mr. Myers. By lease operation, do you mean the authorized motor 
carr ier who rents his equipment from an affiliated company or some­
one else?

Mr. Collier. That  is right, sir.
Mr. Myers. Does not own the equipment?
Mr. Collier. For  an extended period of time, or so many traile rs 

for 3 days usage, where i t is used, exclusively, by the shipper , f or th at 
period of time?

Mr. Myers. Well, I  th ink that type  of arrangement would embrace 
a contract carr ier which this legislation would not touch. This  is con­
fined to common carriers. And contrac t carriers do not have to  serve 
the public generally, and they can well afford—and th eir shippers can 
well afford to dicker with them.

Now if your question relates to carr iers who leased the ir equipment 
from others rath er than to others, I would say that  the act doesn’t 
distinguish, and they are still common carriers and subject to all the 
requirements of the act.

Mr. Collier. And these in your opinion would be entirely subject to 
the requirements of this law ?

Mr. Myers. Yes, sir.
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Mr. Collier. Yesterday, in the course of interrogating the General 
Counsel for  the GSA, the question arose as to what problems would 
develop in a court, in this instance the distr ict court, which would 
have jurisd iction  in establishing w hat is an unreasonable rate , what is 
a legal ra te or a lawful rate. And la te in the hearing, purs uan t to a 
question by Mr. Devine, i t was pointed out th at if a damage sui t were 
filed in the distr ict court, the determination would be made on the 
basis of refe rring the facts of the case back to the ICC.

Is it your understanding tha t this legislation would provide  tha t 
even if  the case were filed in a dis tric t court for damages, that  the 
decision would be predicated upon the decision of the ICC, where a 
means is provided for filing a complaint in the first place ?

Mr. Myers. No, sir. My understanding  is—and I know it has been 
the practice with respect to rail and water carrier—that  the shipper 
would have an administ rative remedy, an economical one, a ready one 
with the Interst ate  Commerce Commission, which has the primary 
jurisdiction in the  matter.

Then, if his ra te was found to be unreasonable, those findings made 
by the Commission could be taken—and the carrie r refused to pay— 
could be taken  into a district court, and they would be prim a facie 
evidence of the unreasonableness of the rate, and the shipper could 
recover.

Air. Collier. Thank you very much.
Mr. F riedel. Air. Devine?
Air. Devine. No questions.
Air. F riedel. I would just  like to get one th ing on the record. Do 

all the  shippers have to file their tari ff rates with the In ters tate  Com­
merce Commission?

Air. AIyers. Do all the shippers have to file the ir rates?
Air. Friedel. I mean carriers, sir, motor carriers.
Air. AIyers. All carriers  which hold certificates or permits,  that  is, 

tha t are our franchised or licensed carriers. There are several ex­
emptions in the law, such as the agricultura l exemption, the trans­
portation within  a commercial zone, transfer operations within a ter ­
minal area, which do not require any  rate filing.

Air. F riedel. The reason I ask this question, in this case that you 
cite about the  shipment of dressed poultry, the ra te charged  was $1.29.

Air. AIyers. Yes, sir.
Air. F riedel. And then late r on you said even at a longer distance 

it would be only 48 cents.
Now, why wasn’t that rate known to the sh ipper at that particular 

time?
Air. AIyers. The rate was known.
Air. Friedel. It  was known ?
Air. AIy ers. Yes, sir: $1.29 was the applicable rate, tha t is the 

rate in the tariff, and it is the rate  which the carrier had to charge 
and the shipper had to pay. But that  rate was an unreasonable 
rate, it was unreasonably high. It was extortionate for the services 
rendered, and particularly  in the light of the fact tha t the carrier 
was rendering  a less service from Neosho for 48 cents.

So the $1.29 rate was in the tariff, it was applicable, there is no 
question about that.

Air. Friedel. Wasn’t the 48 cents in the tariff, too?
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Mr. Myers. Yes, sir, but it did not apply for Marionville, it only 

applied for Neosho.
Mr. F riedel. Which was fu rther away?
Mr. Myers. Yes.
Mr. F riedel. Tha t is all, Mr. Myers.
Mr. Myers. Thank you, Mr. Chairman.
Mr. Chairman, with your permission, my colleague, Mr. Donley, 

chairman of the league’s common carri er motor vehicle committee, 
has a brie f and not repetit ive statement which he would like to offer now.

Mr. F riedel. You may proceed.

STATEMENT OF CHARLES M. DONLEY, CHAIRMAN. COMMON CAR­
RIER  MOTOR VEHICLE COMMITTEE, NATIONAL INDUSTRIAL
TRAFFIC  LEAGUE

Mr. Donley. Mr. Chairm an, I will try  to characterize the com­
mercial facts of life relative  to a bill from a shipper's standpoint.

My name is Charles M. Donley, I am general manager of Charles 
Donley & Associates, Pitt sburgh , Pa. I have been associated since 
1946 with this firm which was founded by my father  42 years ago. 
All my business years since 1941 have been devoted to  various aspects 
of fr eight traffic management, transportation  research, and consulting 
services in the field of movement of  goods within continental United 
States and overseas.

I want to add tha t my firm serves some 400 large and small shippers 
and receivers of freigh t throughout  the United States engaged in 
the manufacturing, merchandizing, mining and agricultura l fields.

I am also chairman of the  Common Car rier  by Motor Vehicle 
Committee of the National Indust rial  Traffic League. The league as 
has been previously pointed out is a nationwide organizat ion of ship­
pers and receivers—the users of all modes of transporta tion. The 
Common Carrier  by Motor Vehicle Committee is representative of all 
types, sizes, and categories of shippers and receivers of freight.

The committee, and the league representing by and large the ship­
ping public, stand unequivocally in support of the bill before us today.

Theoretically, a shipper should be able to  purchase transportation 
in the open market much the same as he purchases other services and 
supplies. Such is not the fact , however, To begin with, suppliers of 
transportation including motor carrie rs are by and large  permitted 
under the law collectively to fix freight rates. These rates or charges, 
once they appear in tariff s hav ing the  force and effect of statutes, must 
be paid by shippers.

Even if motor carriers were entirely altru istic  and objective in the 
fixing of thei r rates and charges, it would seem that  there should 
still, as a ma tter of economic doctrine and law, be a remedy available 
to shippers who may be inju red by unduly unreasonable or discrimi­
natory charges. One key element underly ing such doctrine is that 
operation of ordinary economic laws of competition, particu larly 
within a given mode of transportation , is largely restrained. The 
possibility of exorbitant and unreasonable charges being assessed 
shippers is thus greatly enhanced. In spite of some safeguards avail-
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able under the  Interstate  Commerce Act p rior to the effective date of 
carrier charges, the many thousands of tariff rates and schedules filed 
at the Inters tate  Commerce Commission each day permit  obvious 
oppor tunity  for establishment and collection of what  by all accepted 
admin istrative standards could, if tested, be declared unreasonable 
and exorbitant charges.

This means simply that unlike any other area of commercial life, 
shippers of freig ht via motor car rier must operate entirely  at their 
own per il without resource o r remedy agains t unlawful or unreason­
able economic acts of their suppliers.

Not only is this abhorrent to the  basic concept tha t there must be 
a remedy for  every wrong, but it is fundamentally inconsistent in 
tha t the other  two principal  modes of  t ransporta tion, railroads, and 
water carriers, are by the statu te stric tly liable for damages shippers 
may encounter at their hands in the form of unreasonable rates and 
charges.

In 1961, the motor carriers will tran sport a far  g reate r number of 
shipments than  will the railroads and water carries combined. The 
inconguity under a uniform regulatory policy of requiring  two of the 
major modes of transportation to be responsible for damages to the 
shipping public, yet permitting  othe r modes to be free of such lia­
bility, should be obvious.

The majority  of shipments by number moves via motor carrier. Of 
these motor carrier shipments, a substantial majority moves under 
rates made collectively by organized motor carrier bureaus. Contin­
uation of such pricing practices entire ly free from any liabil ity for 
damages sustained by shippers is clearly contrary to the public 
interest.

We would like to po int out tha t when no fea r of, nor responsibility 
for consequences of an unjust  and unreasonable charge exist, there is 
actually no l imit to the potential damage t ha t can be thr us t onto the 
public in  th is particular  area. Thus, a reasonable and posi tive sta tu­
tory safeguard fixing the responsibil ity for such acts m ust be estab­
lished before fu rthe r damage is done.

Lest there be misunderstanding, let me digress and characterize 
the dilemma facing the average shipper-member of the league:

No ordin ary buyer is protected  by a specific law against paying 
per se a high price for his purchases. “Let the buyer beware'* is a 
practical economic concept as old as civilized man. But this  doctrine 
assumes the buyer has a relatively free choice of supplie rs and thus, 
at least theoretically, of prices. In  fact, such free choice is assured 
in the United States, is it not, by the fabric of antitrust  legislation, 
and manufacturers or suppliers who flout these precepts face the toils 
of the law.

But such free choice of supp lier and price is not at all available 
to many league members who regularly purchase motor car rier trans­
portation. This is particularly true of smaller shippers, manufactur­
ers, and merchants who often lack economic bargain ing strength with 
motor carr iers because the ir shipments  move in small lots.

Most prices on rates paid to motor carriers part icularly  by the 
small shippers last mentioned, are fixed collectively, by collective 
action by large groups of motor carriers—commonly known as motor 
carr ier bureaus. These ca rriers acting as bureaus are immune from
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the provisions of the ant itrust laws. Thus, it has become a cold fact of life that  these shippers whose numbers are  legion l iterally  have no free choice of suppl iers of transportation, and when a choice is a vail ­able, the prices are identical because of the pricing activities 1 have mentioned. Our experience has shown tha t the  levels or forms of such prices can easily become unreasonable.

The a ll-important point here is t hat  monopolistic pricing  and tota l lack of responsibility for damages arising therefrom, form a deadly combination agains t which the shipping public should have a right to statutory  protection.
In  my experience, the Inte rsta te Commerce Commission has used its statu tory  r ight  under  par ts I and II I of the ac t to award reparat ion most sparingly. Aggrieved shippers have been required to present unequivocal proof  of damages in formal proceedings. The Congress need have no fear  of runaway use of such statutory powers. In fact, I have not in my business experiences heard of any strong or probative objection to Commission awards of reparat ion again st rail or water carriers.
In  conclusion, I  repeat tha t the shipping public should have a right to a reasonable remedy fo r every wrong. We have every reason to ex­pect civil recourse against unreasonable and exorbitant  motor ca rrier and freig ht forwarder charges just as we have th is very same protec­tion on shipments we make via rail and water carriers .
Now, digressing in conclusion, let me say that in my opinion this legislation is not intended, nor will it injure the motor carriers or freight forwarders. It  will merely tend to make them more responsible.
Thank you.
Air. F riedel. Any questions, Mr. Jarman ?
Mr. J arman. No questions.
M r. F riedel. Mr. Devine?
Mr. D evine. No questions.
Mr. F riedel. Mr. Collier?
Mr. Collier. No questions.
Mr. F riedel. The next witness to be heard will be Mr.  Angus Mc­Donald, assistant director, Legislative Service Division of the Na­tional Farm ers Union.
lie left  a statement to be filed. Without objection, the statement will be filed.
(The statement follows:)

Stateme nt  of Angus McDonald , Ass is ta nt D irector, L egisl ative  Services 
D iv is io n of tiie  N ationa l F ar me rs  U nion  in  Support of H .R . 5596

Mr.  C hair m an an d mem be rs of  th e co m m itt ee . I appear her e in su pport  o f H.R . 5596. a bi ll w hi ch  wo uld  co rrec t cert a in  in eq ui ties  in  th e  In te rs ta te  Co mm erc e Ac t i n re gard  t o  re fu nds of  u nl aw fu l c harg es on sh ip men ts .
O ur  mem be rs  ha ve  an  in dir ec t an d d ir ec t in te re st  in th is  legi sl at io n.  N at io na l F arm ers  Union  is  an  org an iz at io n of  gr ow er s,  ac co un ting  fo r a la rg e  p a rt  of g ra in  an d o th er pr od uc ts  prod uc ed  and m ark ete d  in th e  Miss issipp i and  Miss ou ri R iv er  Va lleys .
Th e F arm ers  Un ion G ra in  Ter m in al  Assoc ia tio n,  re pu te d to  be  th e la rg est  gra in  m ar ket in g  co op er at iv e in th e w or ld , m ark ets  be tw ee n 175 an d 250  mill ion bu sh el s of  g ra in  a ye ar . Th e F arm ers  U ni on  C en tr al  Ex ch an ge , also  lo ca te d in th e Midw es t, a fa rm  supp ly  co op erat ive,  fu rn is hes a su bst an ti a l po rt io n of  im ple­men ts,  su pp lie s, ho us eh old ite ms , an d o th er co ns um er  goods  which  a re  p urc has ed  by th e  some  175,000 m em be rs  of th e  coo pe ra tive .
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Sp ec ifi ca lly  in re gar d  to  th is  legi sl at io n,  we  w ish to  ass ocia te  ou rselve s w ith a 
st a te m en t en te re d in  th e  re co rd  in su ppo rt  of th e hil l by th e  N at io nal  Co uncil  of 
F a rm er Cooi>eratives.

W e urg e s peedy ap pr ov al  of th e  m ea su re  to  c orr ec t th e ex is ti ng  i ne qu ity .

Mr. Friedel. Mr. Gerold E. Franzen,  director, Transpo rtation Divi­
sion, Chicago Association of Commerce and Industry.

STATEMENT OF GERALD E. FRANZEN, DIRECTOR, TRANSPORTA­
TION DIVISION, CHICAGO ASSOCIATION OF COMMERCE AND
INDUSTRY

Mr. Franzen. My name is Gerald E. Franzen. My address is 30 
West Monroe Street, Chicago, 111. I am director of the Tran sport­
ation Division of the Chicago Association of Commerce and Indus try 
and appear here today on behalf of that organization in support of 
II.R . 5596.

The Chicago Association of Commerce and Indu stry  is a voluntary 
organiza tion of individuals , firms, and corporations , organized and 
existing under the laws of the  State of Illinois. I t  has approximately 
6,400 members. While the name of our organization is the Chicago 
Association of Commerce and Indu stry  it functions as the chamber 
of commerce for the Chicago metropolitan area.

I am not going to read my prepared statement because much of the 
material has been covered by two of the witnesses tha t have been 
heard this morning. However, there is one item 1 would like to call 
to your attention, and that  is the paragraph  on page 3, where I refer 
to the commonly known Doyle Report on National Transportat ion 
Policy. I call attention  to p art  IV of tha t document, which deals with 
the organization of transporta tion  law, wherein chapter 2 of that  pa rt 
points  up some of the inconsistencies noted in the statutes  regulating 
transportation . In  the section entitled 146, entitled “Reparations and 
Penal ties,” the report says, in refe rring to reparatio ns:

T here  is no do ub t th a t su ch  a  pr ov is ion ca n be an  ef fe ct iv e de te rr en t ag ai nst  
ex ce ss iv e ra te s.

The special study group  raised the question as to why this  r epara­
tion provision should not apply to all common car riers  and possibly to 
all carriers for hire. The report continues that if this provision has 
no effect, it should not apply to the railroads,  and tha t it is difficult 
to reconcile with the declared national policy of  the Congress— 
to  pr ov id e fo r fa ir  and im p art ia l re gul at io n of  al l inod es  of  tr an sp ort a ti on .

Mr. Chairman, I would appreciate having my complete statement 
entered as part of the  record of this hearing, and in concluding, urge 
that  II.R. 5596 be repor ted favorably in order to avoid the present 
discrimination and undue burden that  is placed upon shippers and 
provide for the necessary equality of regulation with respect to  the 
transpor tation services by all forms of transpor tation .

1 might add that I am a member of the National Industria l Traffic 
League, and while I  did  not have the oppor tunity  to get together  with 
Mr. Myers before the prepa ration  of his statement, he has very com­
pletely brought out the  history and important  information on this sub­
ject. and I concur with his statement as well as that which was read 
by Mr. Donley.

Mr. F riedel. Mr. Franzen,  your full statement will be incorporated.
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(The statement re ferred to follows:)

T es timon y of Gerald E. F ra nz en , D irector, Transp ort ation  D iv is io n, C hicago 
Asso cia tio n of Commerce  and I ndust ry

My na m e is Gerald E. F ra nze n. My addre ss  is 30 W es t Mon roe St re et , Chi ­
cago, 111. I am  d ir ec to r of  th e  T ra nsp ort a ti on  Div is ion of  th e  Ch icag o Asso cia­
ti on  of  Co mm erc e and  In d u s tr y  and  appear her e to day  on  beh al f of  th a t or­
gan iz a tion  in  sup po rt  o f H.R. 5596 .

The  Chica go  Assoc ia tio n of  Co mmerce  an d In dustr y  is  a vo lu nta ry  or gan iz a­
tio n of  in di vi du al s,  firms , an d co rp ora tions  or ga ni ze d an d ex is ti ng  und er  th e 
la w s of  th e  S ta te  of Il lino is . I t  has ap pr ox im at el y 6,400 mem be rs . W hile  th e 
na m e of  our or ga ni za tion  is  th e  Chica go  Assoc ia tio n of  Co mmerce  an d In dust ry  
it  fu nct io ns as th e ch am be r of  co mmerce  fo r th e  Chica go  m et ro poli ta n  ar ea .

T he  as so ci at io n wor ks  to  pro m ote  th e bu sine ss  of  th e Ch icag o m et ro po li ta n 
a re a  and  of  it s mem be rs  i n  m an y w ay s incl ud in g im pr ov em en t of tr an sp o rt a ti on  
se rv ic es  an d ra te s as  we ll as  th e  la w s an d ru le s an d re gu la ti ons re la ti ng  to al l 
mod es  of  tr ansp ort a ti on .

The  In te rs ta te  Co mm erc e A ct  p re se ntly  pr ov id es  th a t w hen  a ra il ro ad  or car­
ri e r by  w a te r ch ar ge s an  ex ce ss iv e or  un re as ona ble  ra te  a sh ip per  may  co mplain  
to  th e  In te rs ta te  Co mm erc e Co mmiss ion an d up on  pr oo f be aw ar ded  da mag es  
or  “r ep ara ti o n s” on p ast  ship m en ts .

S im il ar spe cif ic pr ov is ions  w ere  no t includ ed  in  p a rt  I I  and  p a rt  IV  of  th e 
ac t whi ch  ap ply to m ot or  c a rr ie rs  an d fr e ig h t fo rw ard ers . Ho we ve r, p a rt  I I  
an d p a r t IV  of  th e ac t p ro h ib it  m ot or  ca rr ie rs  and  fr e ig h t fo rw ard ers  from  
ch arg in g  ex ce ss ive or unre as onab le  ra te s.  H .R . 5596 wou ld  am en d th e  In te r­
st a te  Co mm erc e Act to  perm it  th e  In te rs ta te  Co mmerce  Com miss ion to  aw ard  
dam ag es or  “r epara ti ons” on m oto r ca rr ie r an d fr e ig h t fo rw ard e r sh ipmen ts .

Sinc e th e en ac tm en t of  th e  M ot or  C arr ie r Ac t of  1935 and th e  F re ig h t F or­
w ard er Act  in  1942 th ere  ha ve  be en  nu mer ou s bi lls in tr oduce d in  Co ng res s pr o­
vi di ng  fo r am en dm en t to  th e a c t so  th a t th e In te rs ta te  Co mmerce  Co mm iss ion  
could  aw ard  re para ti on  on sh ip m en ts  mo ving  vi a mot or  c a rr ie rs  an d fr e ig h t fo r­
w ard ers  in  a m an ne r si m il ar to  th a t pr ov id ed  in  co nn ec tio n w it h  ra il  an d w ate r 
ca rr ie r sh ip men ts .

The  In te rs ta te  Co mm erc e Com mission  in it s 74 th  annual re po rt  rec om me nd s 
am en dm en t of  sect ions  204a and  406a to  perm it  re para ti on  aw ard s.  Qu ote d be­
low  is  th e  secti on  of th e re p o rt  co ve ring  th is  su b je c t:

“We rec om men d th a t se ct io ns  204a  an d 406 a be am en de d to  m ak e com mon 
c a rr ie rs  by motor  ve hicle an d fr e ig h t fo rw ar der s,  re sp ec tive ly , liab le  fo r th e 
pa ym en t of  da mag es  in re p a ra ti o n  aw ar ds to pe rs on s in ju re d  by them  th ro ug h 
vi ola tion s of  th e  ac t.

“A t pr es en t, sh ip pe rs  usi ng m ot or  comm on ca rr ie rs  an d fr e ig h t fo r­
w ard ers  su bj ec t to  p a rt s I I  and  IV  of  th e ac t, re sp ec tive ly , hav e no re dre ss  
e it her be fo re  th e Co mm iss ion  o r in  th e co ur ts  fo r th e  re co ve ry  of  un la w fu l 
ch ar ge s on pas t sh ip men ts . Su ch  rem ed y is avai la ble  on ly  w ith  re sp ec t to vio ­
la ti ons by ra il ro ads an d oth er c a rr ie rs  su bj ec t to  part  I an d w a te r ca rr ie rs  su b­
je c t to  p a r t II I.

“P ri o r to  th e Su pr em e C ourt ’s de ci sion  in  T. I.M .E ., In c.  v. U ni ted S ta te s  (359 
U.S.  46 4) , decid ed  May 18, 1959, th e  Co mm iss ion , up on  pet it io n, pa ss ed  up on  
th e re as on ab le ne ss  of  m ot or  c a rr ie r  ra te s on th e as su m pt io n th a t th e pet it io ne r 
w as  en ti tl ed  to  m ai nt ai n an  acti on  in  co urt  fo r re para ti ons ba se d upon th e un ­
re as on ab le ne ss  th er eo f. In  th a t ca se , ho we ve r, th e  C ou rt  ru le d th a t a sh ip pe r by 
m ot or  c a rr ie r su bj ec t to  p a r t II  h as  no  ri gh t to  m ain ta in  su ch  an  ac tio n.  Sin ce 
we h av e no au th ori ty  u nder th e a c t to  aw ar d  r epara ti ons ba se d on unl aw fu l motor  
ca rr ie r ra te s,  a sh ip pe r is  w it hou t a remed y fo r in ju ri es su st a in ed  from  th e 
app lica tion  of  su ch  ra te s.  M or eo ve r, sin ce  th e  pert in en t pr ov is io ns  of  p a rt  IV 
a re  si m il a r to  thos e in  p a rt  II , it  ap pears  th a t a sh ip per  by fr e ig h t fo rw ard er 
is  in  th e  sa m e pl ight .

“O ur  exi> erie nce  in th es e m a tt e rs , bo th  in pr oc ee di ng s ancil la ry  to  co ur t ac tion s 
an d in th e  in fo rm al  han dling  of co m pl ai nt s,  show s a de fini te  ne ed  fo r re m ed ia l 
le gi sl at io n.  Alth ou gh  ou r ex per ie nce  u nde r p a rt  IV  li as  n ot show n th e need to  be 
as  pre ss in g w ith  re sp ec t to  fr e ig h t fo rw ar de rs , it  seem s desi ra ble  an d log ica l 
to hav e th e  fo ur part s of  t he ac t un if orm  in  t h is  r es jie ct .”

I t is  em ph as ized  th a t th e  Com miss ion has  recogn ize d th e  im port an ce  of  th is  
re m ed ia l legi sl at io n,  p a rt ic u la rl y  sinc e th er e has  been  some  tim e to  ob se rve th e
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effect s of  th e Su prem e C ourt s’ de ci sion  in  th e T. I.M .E . ca se  re fe rr ed  to  in  th e 
ab ov e qu ot at io n.

You r a tt en ti on  is al so  d ir ecte d  to  th e re port  en ti tl ed  “N at io nal  T ra nsp ort a­
tion  Pol ic y, ” da ted Ja n u a ry  31, 1961, which  is a p re lim in ar y  d ra f t of  a re port  
pre pare d  fo r th e Com mitt ee  on  In te rs ta te  and Fo re ig n Co mmerce  of  th e U.S.  
S en at e by th e Sp ec ial  Stu dy G ro up  on T ra nsp ort a ti on  Polici es  in th e Uni ted 
S ta te s.  P a r t IV of th is  doc um en t dea ls  w ith  th e org an iz at io n  of  tr ansp ort a ti on  
la w  an d chap te r 2 of  th a t p a r t po in ts  up  som e of  th e in co ns is te nc ie s no ted  in  
s ta tu te s  re gu la ting  tr an sp o rt a ti on . Yo ur  part ic u la r a tt en ti on  is  di re cted  to  th e 
se ct io n on pa ge  146 of  th e  re p o rt  en ti tl ed  “R ep ar at io ns an d Pen al ti es .” R ef er ­
ri ng  to  re pa ra tion , th e re port  sa ys “T her e is no do ub t th a t su ch  a prov is ion can 
be an  eff ec tiv e de te rr en t ag a in s t ex ce ss ive ra te s. ” T he sp ec ia l stud y gr ou p 
ra is ed  th e  qu es tio n as to  why  th is  re para ti on  pr ov is io n sh ou ld  not ap ply to  a ll  
comm on  carr ie rs  an d po ss ib ly  to  al l ca rr ie rs  fo r hi re . T he re port  co nt in ue s 
th a t if  th is  pro visio n has  no ef fect it  shou ld  no t ap ply to  th e  ra il ro ads an d th a t 
it  is  dif ficult  to reco nc ile  w ith  th e  de cl ar ed  national  po lic y of  th e  Co ng ress  “to 
pr ov id e fo r fa ir  an d im part ia l re gula tion  of  al l mo des of  tr an sp o rt a ti on .”

P ri o r to  th e decis ion  of  th e Su pr em e Cou rt  in  th e T.I.M .E . ca se  th e In te rs ta te  
Co mmerce  Comm iss ion  by a se ri es of  de cis ions  ha d in te rp re te d  th e Moto r C ar ­
ri e r Ac t to  pe rm it a sh ip pe r to  su e in  th e court s fo r dam ag es  re su lt in g  from  ex ­
ce ss iv e or  un la w fu l ra te s.  How ev er , th e pr oc ed ur e was  cu mbe rsom e,  re quir in g 
fi rs t a  su it  by a sh ip per  in a co urt  an d sec ond a dete rm in ati on  by th e Comm is­
sion  th a t th e ra te s ha d in  fa c t be en  un re as ona ble  or  o th er w is e un lawfu l.

In  he ar in gs  be fo re  co ng re ss io na l co mm itt ee s co ve rin g e a rl ie r legi sl at io n on th is  
su bj ec t, mot or  ca rr ie r o pera to rs  an d fr e ig h t fo rw ard ers  hav e co nten de d th a t 
th e re  w as  no need fo r a re vi si on of th e law sin ce  sh ip per s a lr eady  ha d the ri ght 
to  ob ta in  re pa ra tion. The  m oto r ca rr ie rs  an d fr e ig h t fo rw ard ers  sa id  th a t th e 
e lim in at io n of  th e re quir em en t to  file a  su it  in  a co urt  i n ad d it io n  to  a  proc ee ding  
be fo re  th e In te rs ta te  Co mmerce  Co mm iss ion  wou ld  in vit e a la rg e nu mbe r of 
cl aims,  th us plac ing an  un du e bur de n upon  th e  m ot or  c a rr ie r  an d fr e ig h t fo r­
w ard er in du st ry . Th e de cision  in  th e  T. I.M .E . case,  ho wev er , has  now comp let ely  
ab ol ishe d an y op po rtun ity fo r a  sh ip per  to  ob ta in  re dre ss  on sh ip m en ts  mo vin g 
by  m ot or  carr ie rs  an d fr e ig h t fo rw ard ers  even  thou gh  th e  ch ar ge s as se ssed  
and p ai d w er e excessive , unre as ona ble , or  o th er w is e u nl aw fu l.

A pr oc ee ding  now  be fo re  th e  In te rs ta te  Co mm erc e Com miss ion in ICC  Do cket 
No. 33518,  “T er m in al  C har ges  on  O rd er  B ill s of  Lad in g Sh ip m en ts ,” po in ts  up  
th e  ne ed  fo r th e ch an ge s in  th e  In te rs ta te  Co mm erc e Act  pr ov id ed  un de r H.R . 
5596. T hi s proc ee ding  invo lv es  ta ri ff s issu ed  by m os t of  th e  N at io n' s m ot or  
c a rr ie r ra te  pu bl ishi ng  bure aus w ith pr ov is ions  fo r an  addit io nal des tinat io nal  
te rm in a l ch ar ge  of  $3 per  sh ip m en t, an d high er , fo r sh ip m en ts  mo vin g un de r 
o rd er bi ll s of lad ing.  W hi le  some of th e ta ri ff s invo lved  w er e su sp en de d by th e 
Co mm iss ion , th e  pr oc ee ding  w as no t co mp let ed  by th e tim e th e 7-m onth su sp en ­
sio n pe riod  ha d ex pi red.  Bec au se  of  th e in ab il ity  of  th e  Co mm iss ion  to  re ac h a 
de ci sion  be fo re  th e exp ir a ti on  of th e  su sp en sion  pe riod  th ese  ch ar ge s became 
effecti ve . I f  th e Co mmiss ion sh ou ld  now  find th e  o rd er bi ll of  la di ng  ch ar ge  
pu bl is he d an d in eff ec t is un la w fu l or  un re as on ab le , th e sh ip per has  no  re co ur se  
fo r th e  d am ag es  he h as  s uf fe red.

W hi le  a  fin din g of  unr ea so nab le nes s wo uld re quir e ca nc el la tion of  th e ch arge , 
th e  sh ip pe r ha s in  th e m ea ntim e be en  fo rced  to  pay  th e  h ig her  ra te  an d has no 
opport un it y  fo r re dre ss  under th e law . Ther e a re  o th er in st an ce s w he re  th e 
Com miss ion is  un ab le  to  co m pl et e it s in ve st ig at io n w ith in  th e 7-m onth su sp en ­
sion  pe rio d,  th e  in cr ea se d ra te , bec om es ef fecti ve  an d is  su bs eq ue nt ly  foun d un­
la w fu l.  Co nsequentl y, an  in cr ea se d ra te  m ay  be in eff ec t fo r a nu m be r of mon th s 
be fo re  fin al di sp os iti on  of  th e  ca se  fin ds th e Co mm iss ion  in  ag re em en t w ith th e 
po si tion  of  th e  sh ip pe r, ex pr es se d in hi s p ro te st  an d re quest  fo r su sp en sio n,  by 
decla ring  th e ra te  unl aw fu l.  T hus it  ca n be seen  th a t w here  a ra te  or  ch ar ge  
is  su bs eq ue nt ly  fo un d un la w fu l o r un re as on ab le  th e sh ip per has  no  reco ur se  
ag a in s t a  m ot or  ca rr ie r or  a  fr e ig h t fo rw ard er fo r th e  ex ce ss ive ch ar ge s pa id .

In  conc lus ion , we ur ge  th a t II .R . 5596 he re port ed  fa vora bly  in ord er  to  av oid 
th e  pr es en t di sc rim in at io n and un du e bu rd en  plac ed  up on  sh ip per s an d prov id e 
fo r th e  ne ce ss ar y eq ua li ty  of re gu la tion  w ith re sp ec t to  th e  tr ansp ort a ti on  
se rv ic es  v ia  a ll  fo rm s of  tr an sp o rt a ti on .

Mr. F riedel. Are there any questions ?
Mr. Collier. Jus t one question.
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Mr. Franzen, section (c) of the  legislation provides that action shall 
he b rought by a complainant and tiled with the Commission within 
3 years from the time the cause of action accrues. Do you think the 
3-year provision in this section is a good and reasonable provision? 
Should it be less or should it be extended beyond the 3 years?

Mr. F ranzen. In my opinion, 3 years would be sufficient.
Mr. Collier. Would this not possibly open the door to a shipper 

accumulating a record of overcharges against one pa rticular carrier, 
and at the end of these 3 years , then go in and file a  s ingular action 
for the accumulated damages over this 3-year period, might not tha t 
open the door to-----

Mr. F ranzen. The provision you are talking about is the one dealing 
with overcharges and not the reparat ion with respect to damages on 
unreasonable rates. And tha t provision calls for a 2-year statute.

Mr. Collier. The recovery of overcharges is the 3-year provision.
Mr. F ranzen. Tha t is already in the act. Tha t is not a change.
Mr. Collier. And to your knowledge there has been no common 

practice of accumulating damages for this period of time and then 
coming in later  and filing a complaint at the end of  3 years?

Mr. F ranzen. I am not aware  of this having taken place. This 
3-year statute on overcharges, of course, is not applicable with other 
types o f transportation, rail road  transporta tion, for example, and up 
until  some years ago there was a lack of un iformity even with respect 
to that statute.

Mr. Collier. Thank you very much, sir. That is all I  have.
Mr. Devine. Xo questions, Mr. Chairman.
Mr. F riedel. Thank you very much.
Mr. II. O. Mathews, vice p resident in charge of transporta tion for 

Armo ur & Co.
Since he is not here, the statement will be included in the record.
(The statement follows:)

Statement of II. O. Mathews of Armour & Co., in Support of Bill II.It. 5596
My name is H. O. Mathews.  I am vice pres iden t in charge of transp ort ation  

for  Arm our &Co., Chicago, Ill.
I am active in transp ort ation  c ircl es and among othe r things,  am chai rman of 

the legislative committee  of the  Nation al Industr ial  Traffic League and a 
director  of the  Pri vat e Truck Council.

Armour & Co., a  Delaw are corporatio n is prim arily identified as being a meat- 
packer alth ough our business is not thu s limited. We are  a major  fac tor  in the 
fer tili zer and chemical field and also are very activ e in the  da iry  product and 
pha rmaceutical  lines. Armour is a very  large shipper of var iou s items and 
dis trib ute s our products on a  nationw ide  basis. We a re a larg e use r of ra ilro ad 
service as  well a s common motor c ar rier  service.

I have witnessed the grow th of the  motor  carri er  industry. I recall  when 
moto r ca rri ers were used prima rily for  the shor t-haul business including the 
transpo rta tio n of perishable products. However, this situ ation no longer exists. 
Long-distance motor transp ort ation  is a vita l pa rt of our overall distr ibut ion.  
For example , almos t all of the  meats  and packinghouse produc ts shipped by 
Armour from  its midwestern  pla nts  to the  west coast is via ref rig era ted  motor 
car rie r. I t is not uncommon for  us to ship from coas t to coast via truck. Many 
of the moto r carriers  used by us ar e multimillion dol lar organiza tions.

Armour uses all types of common car rie rs and  their  ope rating autho rity  is 
diss imi lar.  We use many specialized carriers  of ref rigera ted  or liquid com­
modit ies inclu ding  the general commodity car rier s. Some are author ized  to 
tra nspo rt prod ucts  from one or a few origins only to all poin ts and  places in 
the entire States. With  others the reverse is true , and  the ir au tho rity applies  
from  points and  places in seve ral Sta tes  to only a few poin ts of dest ination.
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N um er ou s ot her  ty pe s of  opera ti ng  au th ori ti es ex is t w ith  di ffer in g ra te  ap ­
pli ca tion s an d ra te  ph ilo so ph ies. I t is  no t unus ual  to ha ve  ra te s  es ta bl ishe d to 
la rg e des ti nat io ns w ith no co m pa ra bl e or  pr op er ly  re la te d  tr ea tm en t giv en  to  
th e so -call ed  in te rm ed ia te  po in ts . Nor  is it  un iq ue  to  fin d th e  compe tin g pr o­
du cing  or ig in s no t pr op er ly  re la te d  ra te w is e on lik e sh ip m en ts  to same des tina­
tion s vi a th e  sam e carr ie rs .

N otw ithst an din g th e im port an ce  of th e m ot or  ca rr ie r in dustr y  an d th e sub­
s ta n ti a l am oun t of  pro du ct s th ey  tr an sp o rt  part ic u la rl y  fo r ou r comp any, I am  
ad vis ed  by  co unsel th a t under  th e  ex is ting  law no  re co ve ry  m ay  be  mad e of  
an y ch ar ges  pa id  by A rm ou r if  su ch  ch ar ges  re pre se nt th ose  which  were du ly  
til ed  in  a  ta ri ff  w ith  th e In te rs ta te  Co mm erc e Co mm iss ion  and  pe rm it te d to  be­
come  ef fecti ve . Thi s is  t ru e  e ve n if  suc h ch ar ge s w er e cl ea rly un re as on ab le , p re j­
udi ci al  or  ot he rw ise un la w fu l.  Eve n if  th e mot or  ca rr ie r o r ca rr ie rs  inv olved 
in  a p a rt ic u la r si tu ati on  w ou ld  adm it  th a t th e  ch ar ge s co lle cted  on past  sh ip ­
m en ts  w er e un law fu l, th ere  is  noth in g we or  th ey  ca n do about it.  As  a m att er 
of  fa c t,  th ey  us e th e pre se nt  la w  as  a sh ie ld  in  man y ca se s to  cover up  th e 
ir re g u la ri ti es e xi st in g in th e ir  ra te  s tr uct ure s.

I t  is  quit e tr ue  th a t th e  ra te s  fo r th e  fu tu re  may  be pre sc ribe d by th e In te r­
s ta te  Co mm erc e Co mm iss ion , b u t p ast  unl aw fu l ch ar ge s th a t were pa id  to 
th e c a rr ie rs  in ac co rd an ce  w it h  ap pl ic ab le  ta ri ff s an d th e  da m ag es  re su lt in g 
th er ef ro m , a re  ‘•imm une” under th e  pre se nt law . Furt herm ore , th e  ex is ting  law  
is  ve ry  inef fect ive in on ly pro vi di ng  fo r fu tu re  ra te  tr ea tm en t an d side step pi ng  
al l la w fu l ob lig at ions  fo r th e past . I t pr ov ides  no “d et er re nt , fa c to r. ” To se cu re  
ra te s  fo r th e  fu tu re  is  tim e co ns um in g an d ve ry  cu mb ersome . Normal  ju dic ia l 
pr oc es s a t a mi nimum  re quir es se ver al  m on th s’ tim e.

L et me  de m on st ra te  th e p re sen t st a te  of aff air s by re fe re nc e to  a  ve ry  ex trem e 
si tu a ti on  of  wh ich  I ha ve  per so nal  know led ge . No t too  long  ago, a spec ia liz ed  
mot or  ca rr ie r pu bl ishe d a su pple m en t to it s ta ri ff . Am ong o th er th in gs , a re ­
vised stop of f in  tr a n s it  ru le  w as  pu bl ishe d.  Th e no rm al  charg es fo r th is  se rv ice  
ra nge from  $10 to $15 dep en di ng  up on  th e p art ic u la r ca rr ie r.  In  th is  ca se  th e 
ch arg e fo r each sto p was  in te nd ed  to  be $10. The  pri n te r,  ho wev er , in advert ­
en tly pr in te d $10,000 in lie u of  $10. All co nc erne d in cl ud in g th e ca rr ie r did 
not de te ct th is  e rr o r an d th e  ta ri ff  was  tile d w ith  th e In te rs ta te  Co mm erc e 
Co mmiss ion. Fort unate ly  our  ra te  peop le de tect ed  th is  e rr o r be fo re  th e eff ec tiv e 
d a te  of  th e  su pp lemen t an d ca ll ed  th is  to  th e a tt en ti on  of  th e  ca rr ie r wh o im ­
m ed ia te ly  requ es ted an d re ce iv ed  spec ia l pe rm ission  to  ca nc el  same and re ­
pub li sh  on t he  co rrec t ba sis .

T he  po in t is. howe ver, th a t if  th is  su pp lemen t wo uld hav e be en  all ow ed  to  
be come  eff ective, th e  on ly ap plica ble  ch ar ge  fo r ea ch  stop of f in  tr a n s it  wo uld  
ha ve  been  $10,000. Th e c a rr ie r ad m it te d  th e lega l di le m m a and an no un ce d 
th a t i t  had  no in te nt io n of  co llec ting  an y su ch  an  exorb it an t fig ure. Ho we ver, 
under th e law  he wo uld be obl ig at ed  to look to  us  fo r th es e ch arge s. Th e 
p re se n t la w  no t on ly co nd on es  it s co lle cti on  but al so  in si st s th a t th e pu bl ishe d 
char ges  be co llecte d in th e fi rs t in stan ce . A ft er  A rm ou r pai d  su ch  high  co sts , 
th e re  is  no lega l proc ess by  w hi ch  th e  ca rr ie r co uld re tu rn  sa m e to us.

A rm ou r ta kes  no po si tio n w it h  re sp ec t to  th e  pr op os al  in so fa r as it  ap pl ie s 
to  fr e ig h t fo rw ar der s be ca us e our us e of th is  mo de o f tr an sp o rt a ti on  is ex trem el y 
lim ited . Thi s is no t true , ho wev er , w ith  re sp ec t to  comm on m ot or  carr ie rs  an d 
w e vigo ro us ly  ur ge  th a t th is  bi ll be  a do pt ed  to pr ov id e sa fe guard s to  th e sh ip pe r 
w he n ca rr ie rs  (m otor  comm on  carr ie rs ) which  re pre se nt la rg e in dust ri es  do  
or om it  to  do un la w fu l ac ts  a s  de cl ar ed  by st a tu te . The  sa fe guard s we  as k a re  
no t d is si m il ar fro m th os e ex is ti ng  in th e re gu la tion s of  th e  ra il ro ads,  an d it  is 
my pe rs on al  op ini on  th a t th ey  a re  lon g ov er du e in  th e re gula ti on  of  th e m ot or  
c a rr ie r in du st ry .

Mr. F riedel. Mr. Giles Morrow, Fre ig ht Fo rw ar de rs  In sti tu te .

STATEMENT OF GILES MORROW, GENERAL COUNSEL, FREIGHT 
FORWARDERS INSTITUTE

Mr. Morrow. Mr. Ch ai rm an , I  do not have a pr ep ared  sta tem ent . 
I  have  g iven  the  c lerk cop ies of  a memorand um to whi ch I  will make  
some refe renc e, and I respec tfidly request th at  it be inc orp ora ted  in 
the rec ord  at  th e close of m y test imo ny.
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Mr. F riedel. Without objection it will be included in the record.
Mr. Morrow. My name is Giles Morrow. I am general counsel 

of the Fre ight  Forwarders Ins titu te with offices in the Continental 
Bui lding at 1012 14th Street  XW., Washington, D.C.

The insti tute is the National Trade Association of Freig ht For­
warders subject to regulation under part IV of the Inte rsta te Com­
merce Act.

I also am assistant general counsel of the U.S. Fre igh t Co. which, 
through various subsidiaries, conducts freight  forwardin g operations 
in all of the 50 States of the  Union, and in most of the foreign nations 
of the f ree world.

As the first witness opposing th is bill, I feel somewhat overwhelmed 
by the number and brilliance of the proponents. It  is not, however, 
an unusual role for me.

This identical kind of legislation has been before the Congress off 
and on fo r many years. It  invariably  has been rejected. I have found 
on checking my records tha t apparent ly the first time I  appeared be- 
for this committee in opposition to a provision for reparat ions in 
part IV of the act was in 1947, 14 years ago. At that  time I did a 
grea t deal of research on the entire  subject, and anyone who is in­
terested in studying the background of reparations as they have been 
applied in the past will find it interesting to r efer to the hearings on 
H.R. 2324 and II.R. 2295 conducted by the House Committee on In­
terstate and Foreign Commerce in March of 1947.

Again, in 1949, when the overcharge provisions were written into 
parts II  and IV of the act—the present sections which th is bill would 
amend—this committee had identical legislation, tha t is, it  had a bill 
before it exactly the same as the current bill.

After hearings, this committee incorporated in parts  I I  and IV the 
overcharge provisions, the time limitations on suits for overcharges or 
undercharges, but in reporting  the bill it struck out the reparations 
provision, and this is what the committee sa id:

Thi s co m m it te e he ld  hea ri ngs  on  II .R . 2324, an d on th e  ba si s of  th e  te st im on y 
give n a t th e  hea ri ng s de cid ed  th a t i t  di d no t fa vor a t th is  tim e legi sl at io n 
m ak in g re para ti ons pr ov is ions  ap pli ca ble  to comm on carr ie rs  by  m oto r ve hic le 
and to  fr e ig h t fo rw ar der s.

Now I realize that  something new has been added, and a great deal 
has been sa id about the T.I.M.E . decision, T.I.M .E. Inc., v. United 
States,  reported at 359 U.S. 464. But the Supreme Court—and in­
cidentally, I agree with the m inori ty of the Court—the minority does 
quote some testimony of mine in support of its position—but never­
theless, the majori ty prevails, and the majority  of  the Court did con­
sider tlie various statements that  are being made here in support of 
this bill.

I would like to read just briefly from what the Supreme Court said 
in the T.I.M .E. decision. I am quoting:

Fin al ly , it  is co nten de d th a t den ia l of  a  remed y to  th e sh ip per  wh o ha s pa id  
unre as on ab le  ra te s  i s to sa nc tion  in ju st ic e.

There is a footnote No. 19 at this point. The footnote refers to 
an article by Professor Jaffe in the University  of Pennsylvania Law 
Review. Professor Jaffe was commenting on the Bell Potato Chip
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doctrine which has  already been discussed here a good deal, and it is 
about that  tha t he says in the footnote :

I t  is, to  be  su re , dou bt fu l th a t re p a ra ti o n s in  su ch  a ea se  se rv e a us ef ul  fu nc ­
tio n.  R ate s a re  unde r co nt in uo us  sc ru tiny . A dm in is tr at iv e co nd em na tio n im ­
pl ies ne w ci rc um stan ce s or ne w unders ta nd in g  ra th e r th an  se ri ou s p ast  in ­
ju st ic e.  An d as  Mr.  Ju st ic e  Ja ckso n  ob se rv es  in  th e Mon tana -D ak ota  cas e, th e 
ov er ch ar ge  has  us ua lly been pa ss ed  al on g by th e one wh o pai d it  to som e un dis-  
co ve ra bl e and  un re im bur sa ble  co ns um er .

Now, going back to the quotat ion directly front the Court’s de­
cision :

Th e fa c t th a t du ring th e 24 -y ea r h is to ry  of  th e  Motor  C a rr ie r Act  sh ip pe rs  
ha ve  so ug ht  to  se cu re  ad ju d ic ati ons in  th e  ICC  as  to  th e re as onab le nes s of  pas t 
ra te s on  on ly  a han dfu l of oc ca sion s, de sp ite th e  Co mmiss ion’s in vit at io n  to  
sh ip pe rs  to  purs ue  th a t co ur se  in th e  line  of  ca se s cu lm in at in g in  Be ll P ota to  
Chip, su pra , st ro ng ly  su gg es ts  th a t few oc ca sio ns  ha ve  ari se n  w her e th e ap pl i­
ca ti ons of  tiled  ra te s has  ag gr ie ve d sh ip per s by m ot or  carr ie r.

I might say that so far  I know, in my 21-year tenure  with the 
freight forwarders only two such cases have been brought to our at­
tention.

Going back to the Court’s opinion :
F urt herm ore , th is  c on tent ion ov er lo ok s th e fa c t th a t Con gres s has in th e Moto r 

C arr ie r Ac t ap par en tly  so ug ht  to  s tr ik e  a ba lanc e be tw ee n th e  in te re st s of  th e 
sh ip pe r an d th os e of the carr ie r,  and  th a t th e s ta tu te  cu t sign if ic an tly in to  pre ­
ex is ting  ri gh ts  of  th e  ca rr ie r to  se t his  own ra te s an d put th em  in to  im m ed ia te  
effect, a t le ast  so lon g a s  th ey  w er e w ith in  th e “zo ne  of  re as on ab le ne ss .” Und er  
th e ac t a  tr u ck e r c an  r ai se  i ts  r a te s on ly  on 30 day s’ p ri o r no tic e, and th e  IC C ma y, 
on it s ow n in it ia ti ve or  on co m pl ai nt , su sp en d th e ef fect iven es s of  th e  prop osed  
ra te  fo r an  addi tion al  7 m on th s w hi le  it s re as on ab le ne ss  is sc ru tin iz ed .

Ev en  if  th e  new ra te  is even tu ally de te rm in ed  to be re as on ab le , th e  ca rr ie r 
co ne ed ed ly  has  no av en ue  whe re by  to  co lle ct  th e  in cr em en t of th a t ra te  ov er  
th e pr ev io us  one fo r th e no tice  or su sp en sion  pe rio d.  Thus  al th ough  un de r th e 
st a tu to ry  sche me it  is po ss ible th a t a sh ip iie r will  fo r a tim e be  fo rc ed  to  pa y 
a ra te  whi ch  he  has  ch al leng ed  an d  whi ch  is ev en tu al ly  det er m in ed  to  be un­
re as on ab le  as to  th e fu tu re , as  w he n th e su sp en sion  pe riod  ex pir es be fo re  th e 
ICC  has ac te d on the ch all en ge , it  is  o rd in ar il y  th e carr ie r,  ra th e r  th an  th e 
sh ip pe r, whi ch  is mad e to  su ff er  by  an y pe riod  of  adm in is tr a ti ve  “l ag .”

I think tha t is a pretty good answer to the charge tha t it is in­
equitable to deprive shippers of a remedy.

We sav that insofar as H.R. 5596 applies to freigh t forwarders, it 
is unnecessary because it is not based on any demonstrated public 
need; neither the Intersta te Commerce Commission nor any shipper 
who has appeared here has indicated by any factual evidence any 
real need.

The Interst ate  Commerce Commission the first time it recommended 
a reparations  provision for pa rt IV  in 1955 said substan tially what 
Commissioner Hutchinson said here on the stand the other day; 
namely, it  seems logical and desirable to have all four par ts of the act 
uniform. Now, in its 74th annual repor t which recommended this 
legislation, the Commission said this with regard to reparat ions as 
applied to  forwarders:

Alth ou gh  ou r ex pe rie nc e under  p a r t IV  has  no t show n th e ne ed  to  be as  pr es s­
ing w ith  re sp ec t to  fr ei ght fo rw ard ers , it  see ms  de si ra bl e and  logica l to  ha ve  
th e fo u r p a rt s  of  th e ac t uni fo rm  in  th is  re sp ec t.

I suggest tha t not only has the need not been shown to be pressing, 
it has not been shown to be present. No instance at all has been cited 
why i t is necessary in par t IV.  If  uniform ity is desirable, I suggest



INTERSTATE COMMERCE ACT RE REPARATIONS 71

tha t the way to achieve uniformity is to remove reparations from pa rts 
I and I I I  of the act. Tha t is wha t the Inte rsta te Commerce Commis­
sion for many years recommended to the Congress as set forth  speci­
fically in the memorandum that I have handed up to the bench.

As has been indicated in what  I read from the Supreme Court de­
cision in the T.I.M .E. case, increased rates filed by any carri er can only 
become effective after 30 days’ notice to the public. The shipper has 
a right to protest any of those rates, and if he can make out even a 
prima facie case they will be suspended for a period of 7 months. 
Af ter  the rates become effective the shipper has a rig ht to bring  a 
formal complaint and have the reasonableness of the rates tested for 
the future. We simply say that  he should not have a right to have 
the ra te tested for its reasonableness in the past.

I would just like to show you how competition does regulate rates 
today. In  the 74th annual report of the Commission for the year 
1960 filed with the Congress, the re is a section on page 40 dealing with 
suspensions. It says that a total  of 4,252 ra te adjustments involving 
changes in tariffs or schedules of rail, motor, freig ht forwarder, and 
express carriers were disposed of by the Board  or Division 2 of the 
Commission. Practically all of the adjustment had been protested. 
Of the  total, 127 represented increases, 3,978 reductions, and 105 both 
increases and reductions.

Now, what does tha t mean? An insignificant fraction of all the 
rates protested and suspended represents increases today. So the fight 
is over reductions. There  were nearly  4,000 reductions suspended last 
year as against 127 increases. So the competition adequately protects 
the shipper today.

Now, there is a special circumstance involving freight forwarders 
which would make this kind of  legislation work a severe hardship in 
our case.

The freight  forwarders handle a g reat many small shipments. In 
the yea r 1960, according to ICC figures, the industry handled approxi­
mately 25 million shipments w ith an average weight of 328 pounds.

Now, we do not fear any reasonable method of obtaining  redress by 
the sh ipper  agains t truly  unreasonable rates  tha t we might charge; we 
never had any trouble u nder the old Bell Potato Chip doctrine. But 
under th is so-called easy method, where experience in the past indicates 
that  a great many claim sharks will spring up, w ith that grea t number 
of shipments which our indus try handles compared to the total volume 
of its business, we would be literally swamped with claims, we fear, 
and we think  that in many cases we would be better off to pay the 
claim as a tr ibute  ra ther than  to defend it, even before the Intersta te 
Commerce Commission.

I would like to point out, too, t hat  the  way this reparations  provi­
sion has worked in the past, has not been according to the o rdina ry law 
of damages. In the case of an alleged unreasonable rate, as the 
courts have interpreted the reparations clause in part I, which is 
identical to that  provided by the bill, the shipper never has had to 
prove t hat  he suffered any actua l injury in a pecuniary  way a t all.

All he has to do is to prove t hat  the rate  is unlawful in some respect.
Now, it always has been held tha t an unlawful rate  is a public 

wrong, but that  does not necessarily indicate  tha t priva te injury  flows 
from public wrong. Nonetheless tha t is the way it has worked. The
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Commission deplored that  situa tion for many years. And if you read 
the memorandum T sent up you will understand why.

I think one of the most cogent examples of how the provision for 
repara tions has worked inequitably  agains t the  car riers is the case of 
Adams v. Mills,, reported at 286 U.S. 397. In tha t case the Supreme 
Court awarded reparations on rates  for the movement of livestock, and 
it awarded the reparations to the commission merchants in Chicago 
who had received the livestock shipments from the growers in Texas, 
had sold the  livestock, paid the freight  charges, and immediately de­
ducted the freight charges from what  they  sent, back to the shipper. 
In  other words, they got their  commission, but because they paid the 
freight charges in the first instance they brough t a complaint before 
the Commission, and the rates were found unreasonable.

The commission merchants collected the reparations . And tha t is 
the way it  always has worked. It  is not a question of proving in jury, 
it is simply the doctrine of the first step, proving the rate unreasonable, 
and then collecting.

Now, we do not think th at is right .
And while I think tha t we have submitted convincing proof that  

there is no need for this kind of a provision in part  IV  of the act—• 
the motor carrier’s will speak for themselves—if it is nevertheless found 
by your committee necessary o r desirable to provide  some type  of re­
parations, I  think we at least ought  to cure th is situation of which the 
Commission complained.

Let me just  read a provision from this memorandum I  have sent up. 
On page 5 the Commission says :

T he  fa c t su gg es ted by th e c ourt  in  th e  D ar ne ll -T  de ns er  ca se,  th a t in th e en d th e 
pu bl ic  pr ob ab ly  pa ys  th e da m ag es  in m os t ca se s of  co mpe ns ated  to rt s  an d th a t 
th e  u lt im ate  co ns um er  wh o m ay  have been  ac tu ally  da m ag ed  by th e un re as on ­
ab le  ch arg e ca nnot rec over , ap i>ears to  be  an  insu ffi cie nt  re as on  up on  pr in ci pl e 
why  th e sh ip pe r,  wh o ev en tu al ly  h as  no t bee n da mag ed , sh ou ld  be  all ow ed  to 
rec ov er . T he  ex ac tion  of  an  unre aso nable  c ha rg e by a  c a rr ie r is  a  pu bl ic  w ro ng ; 
bu t th ere  is  a cl ea r dis tinc tion  bet w ee n a pu bl ic  wro ng  a nd  p ri v a te  d am ag es .

Turning  over to the very last  parag raph  of the same memorandum, 
the Commission sa id:

The  la w  m ig ht  we ll af fi rm at iv ely reco gn iz e th a t p ri v a te  dam ag es  do  no t nec ­
ess ar il y  fo llo w a viol at io n of  th e  a c t;  an d pr ov ide th a t se ct ions  8, 9, and 16 of  
th e ac t sh al l be  co ns true d to  m ea n th a t no  pe rson  is  en ti tl ed  to  re par at io n  
ex ce pt  to  th e  e x te n t th a t he  s ho ws th a t he  l ia s su ffered  da mag e.

I will not continue with the reading. But I would like at this time 
to hand up to the bench if I may a brie f amendment to one section of 
this bill which would do exactly what the Commission there recom­
mended. We still oppose it. I think there is no necessity fo r the bill. 
But if we must have reparations, let us require that they be paid only 
on proof of damage. And the only new language is the italicized por­
tion. This  would amend subsection (d) beginning on line 20 of page 8 
of the bill and runing  th rough  line 2 of page 9 of the bill. There is 
a comparable provision with regard  to motor carriers, but  I am dealing 
only with the pa rt with respect to freig ht forwarders. And I think 
Congress would want to add this requirem ent:

If , a f te r  hear in g  on a co m pl aint , th e  Co mm iss ion  sh al l det er m in e th a t an y 
p a rt y  co m pl ai nan t is en ti tl ed  to an  aw ard  of  da mag es  und er  th e  pr ov is ions  of  
th is  p a r t fo r a viol at io n th er eo f by  an y fr e ig h t fo rw ard er,  th e  Co mm iss ion  sh al l 
m ak e an  o rd er di re ct in g th e  fr e ig h t fo rw ard er to  pa y to  th e  co m pla in an t th e
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sum to which he Is ent itled on or before  a day named: Provided,  That if  the 
award is based on the exact ion of a rate  found  to be unlawfu l under section 404 of this part  the sum ordered to be paid shall be lim ited to the amount  o f pecuniary 
loss actually  suffered by complainant, as shown by competent proof, and dam­
ages shal l not be presumed  to res ult  from the payment of a rat e found to be 
unlawful  but the burden shall  be upon compla inant to show the actual amount  
by which he suffered and ult imate ly bore pecuniary loss. [Ita licized  portion  indicates addit ion.]

If , as I say,  it is decided  th at  we shal l have  a pro vis ion  fo r re pa ra ­
tion s, I  t hink  it is only reason able and fa ir  th at  t he ca rri er s be requi red  
to pay dam age s only  where th er e is act ual proo f of any .

Mr.  F riedel. Very fine, Mr . Morrow .
Did I underst and you to say th at  you ha d only  tw o ca ses fo r repa ra ­

tions—the  fre ight  forw arde rs?
Mr. Morrow. Yes, sir. U nd er  the  doctr ine  th at  p reva ile d pr io r to 

the  T  decision whereby the sh ippe r could file sui t in cou rt and
then go to the  Commission and ask the  Commission  to make a de termi ­
na tio n of  reaso nableness, 1 find  two  cases under par t 4 where the  
sh ippe r did th at , and  in each case the  Commission foun d the re had  
not been unreasonablen ess,  an d the m at te r was ended w ith ou t a  verdic t 
fo r the  comp lainant.

Mr. F riedel. Do you th ink you cou ld exp lain fo r th e rec ord  w ha t i s 
the  legal ra te  a nd then  the  l aw ful ra te?

Mr. Morrow. Yes, si r;  1 th in k it was exp lained  accurately  yeste r­
day . Al l ra tes on file wi th th e In te rs ta te  Commerce  Com miss ion,  as 
soon as they  are  accepted by the Com mission , are  legal  rates.  The y 
are  established accord ing  to  the law, and , the ref ore, are legal rates. 
Th e rat e m ig ht  be unlaw ful  because it might vio late  some othe r pa rt 
of  the  act . Th e unlaw fulnes s might  be the  la tent—m ig ht  no t be 
de termined un til  somebody br ings  a comp laint and says, “T hi s legal 
ra te  th at  is on file neverth eles s viola tes  some othe r pro vis ion  of the 
act and , therefore, is un lawfu l.’’ Wh ere upon, th e Commiss ion, if  it 
so fou nd, would  declare the  ra te  to  be un law ful  and it would  be can­
celed , and  i t wou ld cease to be ei th er  leg al or law ful  at th at  p oin t.

Mr . F riedel . Mr. Staggers,  any questions?
Mr. Staggers. I would like to know if  you  have  any est imate s of  

wh at the  bil l wou ld m ean to  you or  to  you r g roup  in do lla rs an d cents.
Cou ld you in any  way est imate  th at ?
Mr.  Morrow. No, s ir;  I could not .
As I tr ie d to  ind ica te, I th in k its  pr im ar y cost  to us wo uld  be its  

nuisance  value.  The Com miss ion in  a gr ea t many of its  repo rts  
po int ed  o ut  tha t t he re  were a gr ea t m an y claims p eople, c alled by some 
cla ims s ha rks , who unde r th e easy me tho d of filing repa ra tio ns  claims, 
on a 50-50 basi s, at  one tim e caused  the Commission a gr ea t dea l of 
concern , an d alm ost  bogged down its  work .

Bu t then  i n 1932 we h ad a decision  by the Supreme Court  in wh at is 
cal led  the  Ar izon a Grocery case. I t  is cited in th is  me mo ran dum 
somewhere .

In  that  case , the  Sup rem e Co urt  sa id  t o the  C ommission :
You may not make an award of rep ara tio ns  a gainst  a  ra te  which you yourself have fixed in the past .
Th at  is, in th is  case the  Com miss ion at  one t ime pre scr ibe d a max i­

mum  reas onable ra te  fo r the  r ai lro ad s. Th ey said , “W ith in  t hi s zone 
of  reasonable ness yo ur  rat e will  be all ri ght, ’’ and the ra ilr oa ds  e sta b­
lished a rate wi thin that  zone of  reasonableness .



74 INTERSTATE COMMERCE ACT RE REPARATIONS

At a later date, a sh ipper b rought a complaint and the  Commission 
awarded reparations saying it  was mistaken in the fi rst instance. The 
court said:

You ca n’t do that . If  you  pr escr ibe a ra te  you  ar e ac tin g in  a leg isla tive 
ca pa cit y an d fixing th e ra te  fo r th e fu tu re , an d you ca n’t la te r change  your  
mind a nd  the n aw ard r ep ar at io ns  on i t.

So that  made repara tions cases under pa rt 1 almost dry up. We 
don’t have very many.

The Commission has in large measure prescribed or fixed maximum 
reasonable rates for rai lroads.

They have not fixed maximum reasonable rates  for  motor carriers 
or fre igh t forwarders so that  we would be subject to the same bad 
practices, we think,  which prevailed  under p art  1, up until about 1932 
when the Jnswww Grocery case was decided.

So it would have a great nuisance value. We think  we can defend 
the reasonableness of our rates, as we have in the  past, but we would 
have to defend a great many of these claims—and we have no way of 
knowing the extent to which they would be filed, but  we think it 
would cause us a great deal of concern and money.

Mr. F riedel. Mr. Collier?
Mr. Collier. Mr. Morrow, are you fami liar with the specific in­

stance cited yesterday in the testimony of the General Accounting 
Office on the shipment of aluminum tanks th at went from Mira Loma, 
Calif., to Walker Air Force  Base?

Mr. Morrow. No, sir;  I regret to say I am not familiar  with any 
of those illustrat ions they cited.

Mr. Collier. In this par ticu lar  instance, th is shipment involved an 
overcharge of about $1,333 which the Government paid. And it is 
perhaps rathe r unfair  to ask you this question since you are not 
familiar  with the document tha t was pu t in our hands. But assum­
ing this  document is entire ly correct, do you think that  the Govern­
ment and the taxpayers would be entitled to protection for an award 
of reparat ions in a case like this  ?

Mr. Morrow. Well, it is very  difficult to say “No” to th at question. 
I would like to point this  out. preliminarily. The shipping officers 
of the Government do have a duty to find the best and  cheapest way.

Secondly, they have a right  under section 22 to make contract rates 
with all types of carriers, and  they largely do that.

In  my experience in the forwarding industry , nearly all Govern­
ment traffic moves on a special contract rate, a lways less than the pub­
lished tari ff rate. So that  here there was very bad judgment on some­
body’s p art. .

Now, insofar as—gett ing right down to the question, my suggested 
amendment would certainly authorize repara tions in that case, be­
cause there would be no question but tha t the Government bore the 
charges: it has nobody to pass along i ts unreasonable charges to. It  
can’t add them onto its bill.

So that if instances such as this should persuade you tha t repa ra­
tions  a re necessary, then I  suggest the amendment I  have handed up.

Mr. F riedel. Mr. J arm an?
Mr. J arman. Do you feel that there should be u niform ity of reg­

ulations as to all forms of common carriers  ?
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Mr. Morrow. Not necessarily. I think  tha t there should be sub­
stan tial  uniformity, but if there are differences in circumstances and 
conditions with respect to two industries, I don’t thin k there should 
necessarily be uniformity.

There are  many instances in the law where there is not uniformi ty.
Mr. J arman. Well, on the part icula r question we have before us 

in this legislation, do you think tha t there should be uniform ity as 
affecting railroads and truckers and the other forms of transportation ?

Mr. Morrow. Yes, sir. I would th ink tha t whatever  is done here 
should be done also wi th respect to part 1 of the act. I have tried to 
point out that the passage of this bill will not necessarily achieve un i­
formi ty, because there are differences in the industries. We handle 
many small shipments, and so do the motor carriers, and we are not 
in eithe r case protected by the Arizona Grocery case doctrine, be­
cause the Commission hasn’t fixed the  majority of o ur rates.

But  I do th ink there should be uniform ity in fact, not necessarily 
uniformity  in form, and  if anything should be done, I  think it should 
be done under par t 1 and pa rt 3. And I think  it is wise at this time 
to examine the whole question de novo, and if reparations as applied 
in the past are no longer necessary, I  think they should be stricken 
from all part s of the act.

Mr. J  arman. In  one statement this morning it has been said, re­
fer ring to reparations, that  there is no doubt that such a provision 
can be an effective dete rren t against excessive ra tes.

Do you agree with that  ?
Mr. Morrow. In today’s highly competitive system, I  don't see how 

it can have very much effect against excessive rates. We make our 
rates today very generally based on, I guess you can call it what the 
traffic will bear, but what the traffic will bear is increasingly what the 
shipper can buy the t rans portation for in some other  market or what 
it will cost him to supply his own trucks. That is another choice 
tha t the shipper has used increasingly.

And those figures tha t I  cited about the suspensions, 4,000 decreases 
as agains t 127 increases in a y ear’s time, indicate to me tha t the com­
petit ion is controlling the excessive rates today.

Mr. J arman. Tha t is all, Mr. Chairman.
Mr. F riedel,. Mr. Devine?
Mr. Devine. Mr. Morrow, I believe you are the first witness who 

has testified in opposition to this proposed legislation. Do you know 
of others that are opposed?

Mr. Morrow. Yes, s ir; Mr. For t who will follow me for American 
Trucking Association, will indicate the opposition of tha t organiza­
tion, which represents all of  the truck lines of the country.

In other  words, the two affected industries, forwarders and motor 
carriers, are opposed to the bill.

Mr. Devine. That is all.
Thank you.
Mr. Friedel. Thank  you very much, Mr. Morrow.
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(The memorandum submit ted by Mr. Morrow and suggested 
amendment follow:)

Mem or an du m  by G il es  M or ro w, Gen er al  Co un sel . F r eig h t  F orw ard ers  
I n st it u te , R egardin g B il l  II .R . 5596

(N ote .— In  it s 33(1 annual  re port  to  Co ng res s, fo r th e year 1919, the In te r­
s ta te  Co mm erc e Co mm iss ion  th oro ug hl y review ed  th e  h is to ry  an d in te rp re ta ti on  
of  th e  re para ti ons pr ov is ions  of p a rt  I of  th e ac t. By th a t re po rt  th e Com­
m ission  recomme nded  to  Con gr es s th a t th e re para ti ons pr ov is io ns  be revi se d 
so as  to  prov ide th a t no  pe rs on  sh ou ld  be en ti tl ed  to  re para ti on  ex ce pt  to  th e 
ex te n t th a t he  show s da m ag e.  In  it s 1929 an d 1930 re port s th e  Comm iss ion  
r e l a t e d  th is  reco mmen da tio n.  A lth ou gh  th e Co mm iss ion  has sinc e ch an ge d irs  
po in t of view, it s earl ie r re co m m en da tion s a re  bo th  in te re st in g  an d per tinen t 
to  th e  si tu at io n  toda y.  According ly , th e  re co m m en da tio ns  from  th e  33d annual  
re port  a re  repr od uc ed  below .— Gile s Mor row. )

RE PA RA TION

In  ou r 30tl i an nu al  re por t to  Co ng res s, in Dec em be r 1916, we sa id  :
“ In  co nn ec tio n w ith th e qu es tion  of  re par at io n  on ac co un t of  an  unre as on ab le  

ra te  ch ar ge d it  shou ld  be bo rn e in mind th a t th e st andard  of  reas on ab lene ss  
under  our ac t is no t a de fini te  fix ed  st an dar d . T hat  is to  say,  w het he r a cert a in  
ra te  is  re as on ab le  or  no t of te n ca nnot be know n by th e ca rr ie r unt il  th e  Com ­
mission  ha s pa ss ed  up on  it.  No w,  in seek ing re para ti on  on  ac co un t of an  un­
re as on ab le  ra te , co m pl ai na nts  fr eq ue nt ly  inv oke th e comm on law  in su pport  
of  th e ir  cla im s, bu t we  hav e be en  re fe rr ed  to no com mo n la w  ca se  w her e th e 
st an d a rd  exceeded  by th e  c a rr ie r  w as  no t a fixed de fini te  st andard  wh ich  th e 
c a rr ie r kn ew  an d w as  bound to  obser ve . The  ac t co nt em pl at es  th a t we sh al l 
find ra te s  re as on ab le  or  unre as onab le  ac co rd in g to  w he th er , in  our op ini on , th e  
ra te  he ar s a pr op er  re la tion  to  th e  se rv ice re nd er ed . B ut th is  is pr ee m in en tly 
a qu es tion  up on  which  op in io ns  of th e  Co mm iss ion  an d o f th e  ca rr ie rs  may  
di ffer , an d th e act  co nte m pl at es  an  or ig in al  ex er ci se  of th e c a rr ie rs ’ ju dg m en t.”

W e al so  po in ted ou t th a t a s  it s  aw ard s an d re para ti on  a re  on ly pr im a fa ci e 
ev iden ce  in th e co ur t an d as th ey  m ust  lie en fo rced  in th e  co urt s,  if  no t pa id  by 
th e  ca rr ie r,  th e ri gh ts  of  a sh ip per m ig ht  be  sufficie ntl y pro te ct ed  by am en di ng  
th e la w  so as  to plac e the pow er  to aw ar d re pa ra tio n exc lu si ve ly  with the 
co ur ts .

T he Su pr em e Cou rt has si nc e dealt  w ith  th e ri gh ts  of  sh ip per s to  re para ti on  
w her e th e ra te s a re  fo un d to  he  unr ea so nab le  in  Sou th er n Pa cif ic Co. v. Darne ll-  
Tae nze r Lu m be r Co., 245 U.S . 531. The  de fe ns e of  th e  c a rr ie rs  in  th a t ca se  w as  
th a t th e  co m pl ai na nt  w as  no t da m ag ed  and th a t it  ha d in  fa c t pa ss ed  th e un­
re as on ab le  ch ar ge  alon g to  th e  co ns um er  in th e  pr ic e of his  goods. As  to th is  
th e  court  s a id :

“The ge ne ra l ten de nc y of  th e  law. in  re gar d to  da m ag es  a t  le as t,  is  not to  go  
be yo nd  th e  fi rs t ste p. As  it  do es  not  a tt ri b u te  re m ot e co ns eq ue nc es  to  a de fe nd ­
a n t so  it  ho lds him  liab le  if  pro xim at el y th e p la in ti ff  has  su ffer ed  a loss. Th e 
p la in ti ff s su ffe red  los ses to  th e  am ou nt  of  th e ver dic t whe n th ey  pa id . T hei r 
cl ai m  oc cu rred  a t once in  th e  th eory  of th e  la w  an d i t  do es  not in quir e in to  la te r 
ev en ts . * * * If  it  be sa id  th a t th e  wh ole tr ansa cti on  is  on e from  a bu sine ss  
po in t of  vie w,  it  is en ou gh  to  re ply  th a t th e unity  in  th is  ca se  is  no t suf fic ien t to 
en ti tl e  th e  purc ha se r to  re co ve r,  an y more th an  th e u lt im ate  co ns um er  wh o in  
tu rn  pa id  an  in cr ea se d pr ice.  li e  ha s no  pr iv ity  w ith  th e  ca rr ie r.  * * * The  
ca rr ie r ou gh t no t to  be al lo wed  to  re ta in  his  ill eg al  prof it,  an d th e  on ly on e who  
ca n ta ke  it  fro m him  is th e  on e th a t alon e w as  in re la ti on  w ith  him , an d from  
wh om  th e  carr ie r too k th e sum. * * * Be hind  th e te ch nic al  mo de of st at em en t 
is th e  co ns id er at io n we ll em ph as iz ed  by th e In te rs ta te  Co mmerce  Co mm iss ion , 
of  th e  e nd less ne ss  an d fu ti li ty  of  th e ef fo rt to  fol low  e ve ry  tr ansa cti on  to it s u lt i­
m ate  re su lt . 13 I.C.C. 6S9. P ro bably  in th e en d th e pu bl ic  pa ys  th e da mag es  in 
mos t ca se s of co mpe ns ated  to rt s .

“T he  ca se s lik e Pcn nsy lr ania  K .R . Co. v. In te rn ational Coal M in ing Co., 239 
U.S. 184, whe re  a part y  th a t has pai d on ly th e re as on ab le  ra te  su es  upon  a dis ­
cr im in ati on  be cause some  o th e r has  pa id  les s, are  no t lik e th e pr es en t. The re  
th e  da m ag e de pe nd s upon  re m ote r co ns id er at io ns . Rut  here  th e pl ai nt if fs  ha ve  
pa id  ca sh  ou t of  po ck et th a t sh ou ld  no t ha ve  been  re quir ed  of  them , an d th er e 
is  no  qu es tio n as  to  th e am ount of  th e  pr ox im at e los s. Se e M ee ke r v. Leh ig h
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V alley  R .R . Co., 236 U.S.  412, 429. Mill s v. Leh ig h Val le y R .R . Co., 238 U.S . 473 .” 
U nd er  th e ac t to  re gu la te  co mmerce  th ere  a re  th re e p ri ncip al pu bl ic  w ro ngs:

(a ) To  ex ac t an  unre as onab le  ra te  is unla w fu l under se ct io n 1;  (b ) to  un ju st ly  
d is cri m in ate  is  un la w fu l under sect ion 2 ; (c ) to  pra cti ce  un due  pre fe re nc e or 
un du e pr ej ud ic e is  u id aw fu l under  se ct ion 3. Se cti on  8 of  th is  ac t pr ov id es  
th a t th e  ca rr ie r—

“* * * sh al l be  liab le  to  th e  pe rson  or pe rs on s in ju re d  th er eb y fo r th e  fu ll  
am ount of  da mag es  su st a in ed  in  conseq ue nc e of  an y su ch  vio la tion  of  th e  p ro ­
vi si on s of  th is  ac t. * * *”

Se cti on  16 p ro v id es:
“T h a t if,  a ft e r hea ri ng  on  a  co m pl ai nt  mad e as  pr ov id ed  in  sect ion 13 of  th is  

ac t,  th e  Co mm iss ion  sh al l det erm in e th a t an y part y  com pla in an t is  enti tl ed  to  
an  aw ard  of  d am ag es  unde r th e  pr ov is io ns  of th is  a c t fo r a vi ol at io n th er eo f, th e  
Co mmiss ion sh al l m ak e an  o rd er d ir ec ting  th e  ca rr ie r to  pay  to  th e  c om pla in an t 
th e  s um  to  w hich  h e is en ti tl ed  on or  b efor e a da y nam ed .”

Se ct io n 9 give s th e per so ns  cl ai m in g to  be da mag ed  th e  ri g h t to  tile  his  su it  
fo r th e  da mag es  in  a co ur t.  The se  pr ov is ions  em po wer  us  an d th e co urt s to  
aw ard  da mag es  g rowing ou t of vi ol at io ns  of  t h e  a ct.

T h a t da mag es  i n  a pe cu ni ary  se ns e m us t he p rove n upon  an  a lle ga tio n of  un ju st  
di sc rim in at io n or un du e pr ef er en ce  un de r secti on  2 and 3 o f th e act . an d th a t «o  
such pr oo f is re qu ired  up on  an  al lega tio n o f un re as on ab lene ss  un de r se ct ion 1 
of th e ac t al lo ws th e ca use, ch ar ac te r,  an d m ea su re  o f th e  w ro ng ra th er  than  th e 
pr oo f o f in ju ry  to  de te rm in e w heth er da mag es  sh ou ld  be aw ar de d.  T ha t is  to  
say,  da m ag es  are  pr es um ed  by  th e  pa ym en t of  an  unre aso nable  ch arge , an d th e  
m ea su re  of  da ma ge  is a qu es tion  o f law in st ea d o f a qu es tio n of  fa ct . Th e s ta t­
u te  do es  no t fix th e m ea su re  of  da m ag es  to  be th e di ffer en ce  be tw ee n a re as on­
ab le  and an  un re as ona ble  ra te , as  a m att e r of  law  or  ot he rw is e,  211 Fe d.  810. 
On th e  co nt ra ry , it w as  de cide d in L. d  A.  v. Ohio Valley  T ie  Co., 242 U.S. 277, 
th a t th e  da mag e re su lt in g  fr om  th e  pa ym en t of unre as onab le  ra te s  m ig ht  be  th e  
di ff er en ce  be tw ee n th e ra te s o r it  m ig ht  be th e dam ag e to  th e co m pl ai nan t’s 
bu si ne ss  “fo llo wing a s  a re m ote r re su lt  of th e sa m e ca use ” ; an d th a t th e la tt e r 
“m ust  be  ta ken  to  ha ve  been co ns id er ed  in  th e  aw ard  of  th e  Co mm iss ion  and 
co m pe ns at ed  wh en th a t aw ard  w as pai d. ”

W e ha ve  of te n sa id  th a t th e re  is  no  pr es um pt io n of  dam ag e un der  th e ac t, 
an d th a t th e di st in ct io n is p la in  be tw ee n a c a rr ie r’s un la w fu l a c t an d th e sh ip ­
p e r’s ri g h t to  da mag e,  if  an y,  ca us ed  ther eb y.  Or ego n F ru it  Co. v. S. P. Co., 
50 I.C.C.  719.

T he  di st in ct io n be tw ee n th e  ru le  of  da m ag e of th e  In te rn a ti ona l Coa l ca se  in  
re sp ec t to th e d is cri m in ato ry  ra te s  an d th e ru le  of  dam ag e in  th e Dar ne ll-  
T acnze r  ca se  in  re sp ec t to  unre aso nable  ra te s is appare n tl y  ba se d up on  w hat is 
sa id  to  be  th e com mon la w  pri nci p le  th a t an  unre as onab le  ch ar ge is  eq ui va le nt  
to an  “e x to rt io n” or  “o verc harg e.” B ut th e re  appears  to  be  no re al  an alog y 
be tw ee n an  ac tio n to  re co ve r an  ex to rt io n  or ov er ch ar ge  a t comm on law  an d an  
ac tion  to  reco ve r an  unre aso nable  ch ar ge  under  th e  ac t to  re gu la te  comm erc e. 
The  comm on law ac tion  is m ore  nea rl y an al ago us to  an  ac tio n to reco ve r a 
ch arg e ov er  an d ab ove th e  publi sh ed  ra te . A t comm on la w  th e  ov er ch ar ge  w as  
of te n in fa ct  an  ex to rt io n. B u t th e ex ac tion  of  a pub li sh ed  ch ar ge  which  is 
lega l under th e st a tu te , an d w hi ch  is a ft e rw ard  foun d to  be un re as on ab le , is  
in  no  pr op er  sens e an  exto rt io n , in as m uc h as  th e  la w  it se lf  re quir es  th e p ay m en t 
of th e  pu bl ishe d ra te  or ch ar ge.  In  pub li sh in g ra te s  in  th e  fi rs t in st an ce  ca r­
ri e rs  hav e no way  of  kn ow in g th a t a re gu la ti ng  co mmissio n will  su bs eq ue nt ly  
find a  part ic u la r ra te  to  be  unr ea so na bl e.  I t is un der st oo d th a t com mon law 
ca se s w er e ra re  an d w er e usu a ll y  ba se d up on  a br ea ch  of  co ntr ac t,  i.e., whe re  
th e c a rr ie r fo rced  th e sh ip per to  pay  a ra te  or  pr ic e th a t ex ce ed ed  th e contr ac t 
ra te  o r p ri ce  an d w as  th er eb y g u il ty  o f e xto rt io n.

In  A na dar ko  Co tto n Oi l Co. v. A.  T. rf &. F. Ry.  Co.. 20 I.C .C.  43. ci ted by th e 
Su pr em e Cou rt  in Bae r v. D. d  R . (I., 233 U .S. 479. w e sa id  :

“A ra te  re as on ab le  in  view  of th e  ci rc um st an ce s an d co nd it io ns  whe n it  is  
es ta bli sh ed  ma y. in th e co ur se  of tim e,  becom e unre as ona ble  b y v ir tu e  of  cha ng ed  
ci rc um st an ce s an d co nd iti on s.  I t  is  m an if es tly im pra ct ic ab le  fo r th e  ca rr ie rs  
an d th e Co mm iss ion  in  su ch  a  ca se  to de te rm in e a t w ha t ex act tim e in  th e 
g ra dua l proc es s of  ch an ge s a ra te  becom es un re as on ab le . I t  fo llo ws  th a t th e 
Com miss ion is  no t ju st if ie d in  aw ard in g  da m ag es  in  an y ca se  ex ce pt  on a ba si s 
as  ce rt a in  an d de fin ite  in  la w  and in  fa cts  as  is  ess en tial  to  th e  su pport  of  a 
fin al ju dgm en t or de cr ee  re qu ir in g  th e pa ym en t of  a de fini te  sum of  mo ney by 
one p a rt y  to  an oth er. ”
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T he  fa c t su gg es ted  by th e  c ou rt  i n th e  Darne U- Ta en zer case,  th a t in  t he en d th e 
pu bl ic  pr ob ab ly  pa ys  th e dam ag es in  m os t ca se s of  co m pe ns at ed  to rt s  an d th a t 
th e u lt im ate  c on su mer  wh o m ay  hav e be en  a ctu a lly  d am ag ed  by  t he un re as on ab le  
ch arg e ca nn ot  recove r, appears  to  be an  insu ffi cie nt  re as on up on  pr in cipl e wh y 
th e sh ip pe r,  wh o ev en tu al ly  h as  no t be en  da mag ed , sh ou ld  be  all ow ed  to re ­
cove r. The  ex ac tion  of  an  unre as onab le  ch ar ge by a ca rr ie r is  a pu bl ic  w ro ng ; 
but  th e re  is  a cl ea r d is ti ncti on  be tw ee n a pu bl ic  wro ng  and  p ri va te  da mag es . 
In te rn a ti ona l Coa l case.  I f  th e  la w  pr ov id ed  th a t no  reco ve ry  sh al l be all ow ed  
fo r any viol at io n of  th e  ac t unle ss  th e  part y  cl ai m in g re para ti on  ca n show  th a t 
he  su ff er ed  pe cu ni ar y loss  or  d am ag e,  it  w ou ld pr ob ab ly  re su lt  t h a t in  som e c as es  
th e da m ag es  could  no t be pr ov ed  and  th e unr ea so na ble  ch ar ge wou ld  be re ta in ed  
by th e carr ie r.  If  it  l>e fe lt  th a t it  wo uld be aga in s t pu bl ic  i>olicy to pe rm it  
c a rr ie rs  to  re ta in  ch ar ge s fo un d to  be  un re as on ab le , it  wou ld  see m pr ef er ab le  
th a t th e  c a rr ie r be re qui re d t o pay  th e un re as ona ble  char ge in to  t he  Pu bl ic  T re as­
ur y th an  to  co nt in ue  th e po lic y w hi ch  per m it s a  p ri vate  in d iv id ual wh o has  no t 
re al ly  s uf fe red da m ag e t o re co ve r.

In ci den ta lly,  th e law now  perm it s ca rr ie rs  to  re ta in  ce rt a in  un re as on ab le  
ch ar ge s.  W he re  ra te s a re  fo un d to  be  un re as on ab le  re para ti on  is  aw ar ded  on ly 
to p a rt ie s  cl aimin g it  w ith in  th e  s ta tu to ry  pe rio d.  Th e unre as onab le  ch ar ge s 
ex ac te d  from  ot he rs  a re  re ta in ed  by th e carr ie r.  And as a lr eady  po in te d ou t, 
an  un re as ona bl e ra te  under  ex is ti ng  co nd iti on s is  in  th e la s t anal ysi s a m att e r 
of  ju dg m en t,  an d in a le ga l se ns e is  not  gen er al ly  a n  e xto rt io n. I f  the  am en dm en t 
su gg es te d by us  in  1916 w er e ad op te d,  prov is ions  sh ou ld  be  m ad e to th e eff ec t 
th a t re para ti on  fo r unre as onab le  ra te s or ch ar ge s sh ou ld  be  aw ard ed  in  th e 
co ur ts  on ly upon  fin din g by th e  Co mm iss ion  th a t su ch  ra te s  or ch ar ge s w er e 
un re as onab le  as  of a p a rt ic u la r tim e an d duri ng a  p a rt ic u la r pe rio d.  O th er ­
wise,  d if fe re nt co ur ts  m ig ht re ach  di ff er en t co nc lusio ns  as to  th e  am oun t of  th e  
re para ti on , an d th e r esu lt s w ou ld  be unfo rt unat e .

The  la w  m ig ht  well  af fi rm at iv el y reco gn ize th a t p ri v a te  da m ag es  do not 
ne ce ss ar ily  fol low  a viol at io n of th e  a c t;  an d prov ide th a t se ct io ns  8, 9, an d 16 
of th e ac t sh al l be co ns true d to me an  th at  no perso n is  en ti tl ed  to re pa ra tio n 
ex ce pt  to th e exte nt th at he  sh ow s th a t he has su ffer ed  da mag e.  Th e close 
an al og y be tw ee n a  re la tivel y unre as onab le  or u n ju s t ra te  and  an  unju st ly  di s­
cri m in ato ry  or  un du ly  p re ju d ic ia l ra te , an d th e dif fic ul ty of det er m in in g ju s t 
whe n a ra te  become s unre aso nable  o r th a t it  is  u nre as ona ble  p er se, su gg es ts  t h a t 
th e la w  sh ou ld  prov ide th a t if  a  ra te  is fo un d to  be unre as onab le  th e ru le  of  
da m ag es  la id  down  in  th e In te rn a ti ona l Coa l ca se  sh ou ld  co nt ro l.

W hat is  sa id  he re in  is  no t in te nded  to  re la te  to  d is cr im in at io ns kn ow ingly 
p la nn ed  or pr ac tice d whi ch  m ay  be  th e  s ubj ec t of  pro se cu tio ns  be fo re  th e  c ou rts.

[E m phas is  ad de d. ]

Mr. Friedel. Mr. Fo rt?
Mr. Staggers (presidin g). You may proceed.

STA TEM ENT OF JAM ES F. FORT, COUNSEL-PUBLIC AFFAIRS , 
AMERICAN TR UC KING  ASSOCIATIONS, INC.

Mr. F ort. Mr. Chairman and gentlemen of the subcommittee, my 
name is James F. Fort . I am counsel-public affairs of the American 
Trucking  Associations, Inc., with offices at 1616 P Stree t, NW., Wash­
ington, D.C. The American Trucking Associations, Inc., as most of 
you know, is the national trade association of the truck industry 
representing all types of trucking, both private and for  hire.

My appearance today is in opposition to H.R. 5596.
The American Trucking Association’s opposition to a reparations 

provision in part  I I of the Interst ate  Commerce Act is not new. We 
have opposed such a provision many times before th is committee and 
before the Senate. However, developments, part icularly  insofar as 
certa in court decisions are concerned, have made the issue more acute, 
at least in the eyes of the proponents of this legislation. These devel­
opments necessitate at least a brief reference to some historical 
background.
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As the committee knows, the railroads, under pa rt I  of  the Act, have 
had a reparations  provision fo r many years. At the time our industry 
first came under Federa l regulat ion in 1935, the Congress decided 
agains t the imposition of a repara tions provision. However, some 
years ago, following the  so-called Bell Potato Chip case, a procedure 
was established under which there existed a form of reparat ions for 
the motor carrier industry . Under the so-called Bell Potato Chip 
doctrine a shipper could br ing suit in Federal court alleging the past 
unreasonableness of an existing motor carrier rate. The court would 
suspend the proceeding and say to the shipper, “go to the Interstate 
Commerce Commission and ge t a ru ling on this rate.”

The Commission would then  pass upon the rate and if the shipper 
received a favorable ruling he would take this  back to the court and the 
court would then order  the motor carrier  to pay back to the shipper 
tha t p ar t of his rate held to be unreasonable.

Then in 1959 came the Supreme Court decision in the T.I.M.E. 
case and the Davidson case. The Court held tha t the Interst ate  Com­
merce Act gave the Commission no authority to pass upon the past 
unreasonableness of a motor  ca rrie r ra te. And so we have no repara- 
tions-type  procedure applying to motor carr iers today.

Let ’s face this issue squarely. There is no need to have such a pro­
vision now and we ask this committee not to visit such an unhealthy 
situation on the trucking industry.

The fact tha t there exist repara tions provisions in the Intersta te 
Commerce Act applicable to railroads and water carr iers is no reason 
for the imposition of a similar provision in part  I I. We favor equality 
of regula tion. This does not mean, however, that  all things that apply 
to one mode should automatica lly be made to apply to all. Regulation 
should l)e equal—but it should also be fair. We see no fairness in 
a provision which requires that  a carrier should retroactively refund 
money to a shipper. If  we are looking fo r equality on a fair  basis, 
then let us repeal the reparations provisions t hat  apply  to the other 
modes.

May I invite the attention of the members of this subcommittee to 
the fact  that the reparations  provisions in pa rts I  and H I of the In ter ­
state Commerce Act sit in a most lonely position since none of the 
other major  regulatory acts include reparations provisions. The Fe d­
eral Aviation Act (as approved by this committee in 1958), the Federal 
Communications Act, the Federal Power Act, and the Natu ral Gas Act 
are examples of other ut ility regulato ry laws which do not include any 
provision for reparations.

It  is appropriate  here to note that  at the time tha t the reparations 
provision was inserted in the Inte rsta te Commerce Act in what is now 
pa rt I, there was no provision authoriz ing shippers to protest the 
future unreasonableness of a rate  change before that  rate  change took 
effect. As I will show in a moment, entirely adequate provisions are 
included in the act today to protect shippers against futu re unreason­
ableness in rates. In reali ty the reparations  provision in pa rt I  has no 
justification but is a residual legacy around the necks of the railroad  
indus try left over from a time when there was a legitimate need fo r 
such a remedy. These facts add weight to my statement of a moment 
ago that, reparations  provisions, rather than being extended to motor 
carriers, should be repealed as to rail and w ater carrie rs.
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There are approximately 17,500 motor carriers in the  United States 
tha t would be subject to this  bill. Of these, the vast majority  are 
truly  what may lx* called smal l carriers. Specifically, 14,800 of these 
earners have revenues of less than $200,000 per year or an average 
for these carriers of only $90,000 gross revenue per  year.

These facts alone constitute one of the most cogent reasons which 
milita te against a reparat ions provision in part II.

While motor carriage has passed out of its “childhood” it still 
has a long way to go in achieving a stability of ma turity . Through­
out the country the industry is composed of many, many thousands 
of units, yet for every car rier  tha t might be sufficiently matured to 
withs tand exposure to reparations , there are hundreds of carriers 
who have neither the technical assistance nor the financial background 
to weather the strains which such a section would place upon them.

All of these carriers perform a vital function in their own particular  
niche, yet a sizable reparations claim could dr ive any one of them to 
the wall. We have seen such happenings as the resu lt of a presenta­
tion of an ordinary  sizable claim. If  it became necessary for each 
and every carrier to engage the technical knowledge necessary to 
protect  themselves against such possible contingencies not only would 
there be a tremendous shortage of personnel, but the astronomical in­
crease in transportation expense which would have to be translated  
into the rate structure would far outweigh the  benefits to the shipping 
public (which we assume is the reason for the proposed enactment).

In this connection it must also lie borne in mind that  such benefits 
would accrue only to a relative ly selective h andful—those who have 
the financial wherewithal and technical skill to prosecute successfully 
a reparation proceeding. The balance of indus try generally, the 
thousands of manufacturers  who have no “ traffic managers” as such 
would benefit not at all except it be through the efforts of some 
claim bureau.

Further,  passage of this legislation would necessitate the estab­
lishment of money reserves against the contingency of a reparations 
award.

Not only would such a necessity be extremely difficult in an industry 
as h ard pressed as ours but also it might very well resul t in higher 
freight  charges for the very people supposed to be benefited by this 
bill.

If  IT.R. 5596 were enacted, we do not know how many additional 
personnel would have to be added to the payroll of the ICC. We 
do know that  it would necessitate an addit ion of a substan tial number 
or, in the alte rnative, a substan tially greater workload on existing em­
ployees. This committee has expressed grave concern over the back­
log of cases before regulato ry agencies and certainly would not desire 
to add another duty on top of the many already within  the jurisdic­
tion of the Commission.

For reasons that  I will explain in a moment, there are far fewer 
reparations claims filed against the railroads than would be filed 
agains t motor carriers.

Employees would, of necessity, not be added but would be multi­
plied if  this  bill is enacted.

There  are those who today make their  living by auditing  the rec­
ords of shippers in search of potential claims to file against motor
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carr iers for matters—such as clerical mistakes—on which the carrier 
is liable. If  H.R. 5596 is enacted these same “sharks” would turn  
gleefully  to new areas of harassment.

Again  the difference between a rail and a motor carri er operation 
is important. Our industry does not have the “system” of railroading. 
There  are thousands of opportunities  among the thousands of motor 
carr iers for possible claims.

I he committee should also know that  these individuals pocket as 
much as 50 percent of moneys recovered. Fu rth er the unscrupulous 
claim shark will hold the filing of claims until a large amount of 
money is involved and then make his claim.

In  other  words, these people will catch an unsuspecting carrier  in 
an erro r and instead of calling it to the shipper’s a ttention he will 
just sit on it until the k itty  has been fattened and then he will move.

Passage of the pending bill would vastly increase the possibility of 
such practices.

As the committee knows, the existing provisions of the Intersta te 
Commerce Act provide very exacting procedures to be followed in 
establishing rates today. Included among the protections which you 
have written into the law is the r ight of any carr ier or shipper to pro­
test any proposed rate change before it goes into effect. This is a 
daily occurrence at the ICC. Protests  are filed before the rate becomes 
effective and we can see no reason why the shipper should be given a 
second change to complain retroactively  of a rate.

The committee knows also that  any shipper has a second chance 
today to complain of a rate. The way is always open for the sh ipper 
to file a formal complaint with the Commission on any rate. Of 
course, this second chance would be prospective only, but this is as 
it should be.

The fact is tha t many large shippers have extensive traffic de par t­
ments and these large shippers are in many instances better equipped 
than small carriers to determine the prospective reasonableness of 
motor carrier rates. The reverse is also true—large motor carriers 
are better equipped than small shippers to determine  the prospective 
reasonableness of rates. Such a situation  does not  give rise to any 
pressing demand for placing the carriers under the burden of a repa­
rations provision.

A fur ther and important factor protect ing the shipper against  
unreasonable charges today is the existence of extreme competition 
among the surface carriers. Carriers today are faced with competi­
tion from other for-h ire carriers, from rail carrie rs, and from the 
constant threat of priva te carriage on the  part  of the shipper.

These pressures are grea t and their  net effect is to  make motor car­
riers  ever more mindful of thei r rates. Thus the very existence of 
pervasive competition acts as a brake on unreasonable rates.

Years ago when the reparations provision was applied to the rail 
carr iers  this intermode competition did not exist, private carriage 
was not a threat  and there  was every reason to provide the protec­
tion of such a provision. These reasons do not apply  today and ac­
cordingly there exists no need for the passage of H.R. 5596.

A few minutes ago I stated that,  if II.R. 5596 were enacted, there 
would be far  more reparations suits filed agains t motor c arriers than 
against  rail roads. Let me explain, as our  final and perhaps  most con-
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elusive point, why this is so. In 1931 the Supreme Court of the 
Uni ted States in what is known as the Arizona Grocery case, to which 
Mr. Morrow referred, held t ha t there could be no repara tions awards 
made on rail rates tha t were specifically prescr ibed by or specifically 
approved by the ICC.

In  other words, the Commission was told, “I f you have once said 
that  par ticu lar rail rates are reasonable then you cannot reconsider 
them at a later date  and decide that they were retroactively unreason­
able.”

The net effect of this decision was to place a vast quantity  of railroad 
rates  outside the reparation  provision of the  law for  the Commission 
has passed upon the maximum reasonableness of all of the rail class 
rates, which comprise most of the  rail  rates.

No such situation exists in the motor ca rrier rate area. Most motor 
car rier rates have neither been prescribed nor specifically passed upon 
by the ICC as to the ir maximum reasonableness. In other words, the 
existence of the present reparat ions provision in part I  works no par ti­
cula r hardsh ip upon the rail road industry but its imposition in part 
I I  could be ruinous for the motor carrier.

The Congress, in its wisdom, has placed motor carriers  under Fed ­
eral regulation through its arm, the Inte rsta te Commerce Commis­
sion. The Congress has given to the ICC broad outl ines of the regu­
lation that is to be imposed upon the carriers engaged in intersta te 
motor transporta tion and it has set forth  the national transportation 
policy to act as an even more general guide.

The national  transpor tation policy declares the policy of Congress—
to prov ide  for  fa ir  and  i m pa rt ia l regu la tio n of al l modes—to  encourag e tlie  estab ­
lis hm en t an d ma intenance  of rea sonable  charges fo r tran sp or ta tion  se rv­
ices * * *

This is your directive to the Commission.
At this moment the Congress, the Executive, and the public are all 

concerned about the survival and continued health of the common 
carr ier segment of the transportat ion industry. The Senate Com­
merce Committee has announced the resumption of a hearing on the 
reasons for  the decline of common carriage. We welcome this concern 
because we share it. We believe tha t there are many steps which you 
can take to strengthen our tra nsport system.

The passage of H.R. 5596 will not strengthen, improve, or help our 
common ca rrier  system in any way. To the contrary, it can only have 
the effect of fur ther  weakening of a vital segment of the Nation's 
economy.

An ancient philosopher is credited with the wise saying, “There  is no 
right way to a wrong thing." We respectfu lly urge  that this subcom­
mittee not favorably consider H.R. 5596.

Mr. Chairman, if I may add one comment here, I noted Mr. Mor­
row's proposed amendment, and while the motor c arri er industry, as 
I have several times stated,  opposes the enactment of this bill, if the 
committee should see fit to enact a reparations  provision, we certa inly 
believe that the amendment proposed by Mr. Morrow should be added 
to the bill. It would have to be added at the appropriate place in the 
bill applying to motor carriers. As he proposed it, of course, it applies 
only to the freight forwarder  industry .

Tha t would conclude my statement , Mr. Chairman.
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Mr. S taggers. Mr. Fort, you say if we didn 't pass the bill, but if we 
did pass the bill, would you be in favor of this amendment?

Mr. F ort. We would, sir.
Mr. Staggers. As it would perta in to motor carr iers  and freight  

forwarders  ?
Mr. F ort. That is, the  language which Mr. Morrow referred to.
Mr. Staggers. We are glad  to get your opinion on that.
Would  tha t eliminate what you talk about in your statement here, 

these “claim sharks” working on these different things to try  to get 
as much as they could get ?

Mr. F ort. 1 don’t think it would eliminate them, sir, it would cer­
tainly be helpful in the ir activities.

Mr. Staggers. It  would cu rtai l them, then, because it would be up 
to the wisdom of the Commission or the courts to decide ?

Mr. F ort. Yes, sir: it would be.
Mr. Staggers. Tha t is all the questions I have.
Mr. Friede l?
Mr. F riedel. Mr. For t, did you hear the testimony about the 

poultry case from Marionville, Mo., to Chicago?
Mr. F ort. Tha t was the witness for the National Industr ial Traffic 

League, I believe, th is morning. Yes, sir;  I was here, and I heard 
his statement.

I am not personally familiar with the case that he refers to.
Mr. F riedel. Dressed poultry,  it is on page 13 of Mr. Myers’ state­

ment, and he says t hat  the rate charged was $1.29, and it could have 
been shipped for 48 cents. How does a thing like th is happen?

Mr. F birr. It  happens, sir, in this wa y: The motor carriers, as has 
been said several times here this morning, generally speaking, tile 
thei r rates through rate bureaus, they are collective groups of motor 
carriers who get together authorized under the Inters tate  Commerce 
Act, and jointly make the ir rates. Therefore, as one witness men­
tioned, Mr. Myers, 1 believe, the rates generally speaking for motor 
carrie rs in a given area are the  same. Those rates in an area in a situa­
tion like this would be made by a rate bureau, and i t is conceivable and 
entirely  possible that  a rate  might be greater for a shorter distance 
than for a longer distance, according to their  way of making that  
rate.

This part icular situation goes to this point, i f I  may explain briefly. 
There is a provision in part I of the Inte rsta te Commerce Act com­
monly referred to as the fourth section.

The four th section says, in effect, that you may not charge more for 
a shorter distance than  you do for a longer distance. In other words, 
if you have a rate applying from  A to C, you cannot charge more than 
the rate  from A to C from A to B. This is a provision of law in 
paragraph  1, it  is not in pa rt 2 of the Inte rsta te Commerce Act.

However, as a general rule, the Commission outlaws such motor 
carr ier rates when they are protes ted and when they are complained of.

Had  this  rate  been complained of by the shipper, a t the time the ra te 
went into effect, the Commission undoubtedly would have outlawed 
tha t ra te right  then and there.

This is the exact illus tration of what I spoke of  in my testimony, 
tha t an adequate remedy exists today for that  par ticu lar  shipper. 
Had  he protested that rate when it went into effect, the chances are 
very good that tha t rate would have been set aside.
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Had he late r filed a formal complaint about that  rate, it probably 
would have been set aside.

We don’t feel t hat that shipper, having those remedies today, should 
he allowed to come in at a later  date and tell us, the  motor carriers, 
“Let’s go back to the time we first shipped our first load of chickens 
and collect back the money that we paid to you.'’

Mr. F riedel. Mr. Collier raised a question which I think was very 
impor tant, that  if a sh ipper has 2 or 3 years to file a complaint, lets 
them all pile up and then comes to the motor ca rrier  and says, “1 ou 
owe me so much money," and files a complaint, how seriously would 
tha t affect a motor carr ier?

Mr. F ort. 1 noted Mr. Collier’s questions to Mr. Morrow, and I 
thought of my own statement at the moment he asked the question. 
And, as I said in my statement, fo r a claim bureau, or as we in our  in­
dustry frequent ly refer to them, a claim shark, to hold a claim or to 
discover an error  on the part of a carr ier (maybe a clerical e rror  today, 
but if this bill were passed a rate  which he believes unreasonable), 
and for him to hold that for a period of time and then ro make his 
claim on it, how severe that would be is impossible to tell. Obviously, 
only the unscrupulous agent would pull such a trick, but it is, of course, 
always a possibility, and it has happened in the past on motor carrier 
claims today.

Mr. F riedel. Just  one more question.
If  we were to adopt the amendment, would the shipper, or  could the 

shipper get a cheaper rate—could he come in with a claim as in the  
poultry case, where he knows the rate is excessive, could he then come 
in and ask for rebate?

Mr. Fort. I think perhaps what  you are asking is, Would the rate 
continue in effect after  a reparation  case were filed complaining of 
that rate ?

Mr. F riedel. No, in tha t par ticu lar case he filed a compla int and 
later on found that he could have shipped it for 28 cents instead of 
$1.60. How would he lie protected in collecting excessive charges?

Mr. F ort. I am not sure I understand your question.
Mr. F riedel. If  we were to adopt the amendment, would th is block 

him from making a claim that the rates were excessive?
Mr. F ort. You are speaking of the amendment proposed by Mr. 

Morrow ?
Mr. Friedel. Yes.
Mr. Fort. Most assuredly not, provided he could prove, as the 

amendment says, tha t it would limit  him to the amount of the pecu­
niary  loss actually  suffered by the complainant, as shown by the com­
petent proof, and it would limit him to the amount by which he suf­
fered, and u ltimately bore a pecuniary loss: in other words, if he were 
the shipper, as in this instance the poultry  case, and he sold the poult ry, 
he paid the freight charges, he did everything, and consequently he 
was the person who lost the money as a result of the unreasonable 
charge on the part  of the motor carrie r, most assuredly he would be 
able to collect back his money if  he could prove it to the sati sfaction of 
the Commission or the court.

Mr. Friedel. That is all.
Mr. Staggers. Mr. Collier?
Mr. Collier. Yes.
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Mr. Fort , in the paragraph  of your statement which is entitled  
“The Shippe r Is  Adequately Protected Today,” you point to the ship­
per's  right to protest  any proposed rate change before it goes into ef­
fect. This, of course, is true. But is it not just true to a point? 
There are, I believe, millions of dollars worth of shipments being 
made by motor car rier  daily of commodities that are not under the 
published rates, and so in these cases this statement or yours would 
not be applicable, would it?

Mr. Fort. There are millions of dollars worth of freight being 
moved daily in the Uni ted States that  are not subject to regulation  
by the Interstate Commerce Act or by the Commission at all.

For example, fresh fru its  and vegetables under the agricu ltural  
exemption move daily in interstate commerce in for-hire  motor car­
riers. And they are not  subject to the ICC ’s rate  jurisdiction, and, 
therefore, they would no t be subject to this bill at all either.

Mr. Collier. I see. In  other words, we leave the  shippers of this 
type  of thing  still without protection, is th at correct?

Mr. Fort. No, sir ; not exactly. Since the carr ier in that  type 
of situation  files no rates , and is not subject to the rate regulations 
of the ICC, the negotia tions of a rate for, let us say, an agricu ltural  
product, is simply a mat ter of negotiation of give and take between the 
car rier and the shipper.

The shipper says, “I have a load of apples to go from A to B,” and 
the carri er says, “I  need $75 to ca rry from A to B to make a profit,” 
the shipper says, “Well, I won't give you $75, I  will give you $65,” 
and they settle for $70.

And that is the situation  which exists there.
There is no repa ratio n provision, there is no rate  regulation  to 

protect either the carri er on the one hand, or the sh ipper  on the other.
Mr. Collier. Now I would presume tha t most of the claims for 

reparations  would stem from honest error, so to speak. I think  we 
must assume that.

Mr. F ort. I thin k tha t is admitted.
Mr. Collier. Or perhaps in a question of judgm ent as to the pa r­

ticu lar classification of a product or commodity being forwarded. If  
this is the case, in going back to the statement on page 4 in which you 
point out that sizable claims for repara tions could drive a small 
shipper out of business, for  my own information , would there not be 
some type of comprehensive insurance available to the shipper as 
there  is for damages, cargo mistakes, and so on, that  would provide 
protection  against perhaps the destruction of the small sh ipper under 
this proposal?

Mr. Fort. I will have to confess, Mr. Collier, I do not know the 
answer to that. I wondered the same thing this morning when I  was 
reading over my sta tement,  and I  do not know whether or not there is 
any insurance which would cover reparat ions or not.

Mr. Collier. I can see where it might be difficult to secure i f Mr. 
Morrow's proposed amendment were not adopted. But I would 
thin k—and this is strictly  my own judgment—that if the amendment 
were adopted where there had to be an established loss, that  then 
such insurance might be made available under  a comprehensive-----

Mr. F ort. It  is quite possible. I would be very pleased to check 
with  my friends in the rail road  and water carriers industries and see
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whether or not there is any such insurance available in those industries, 
and advise the committee.

Mr. Collier. Thank you. Th at is all I  have.
Mr. Staggers. Mr. Jarman?
Mr. Jarman. Mr. For t, in your statement you take the position tha t 

there are now entirely applicable provisions  to protect shippers against 
future unreasonableness in rates. You go on to say that included 
among the protections written into  the  law is the right of any ca rrier 
or shipper to protest any proposed rate change before it  goes into 
effect.

From a practical standpoint, do you take the position tha t shippers 
should be able to keep up with the proposed rate  changes?

Mr. F ort. On those matters which directly concern them, most as­
suredly. And I  am quite certain that they do.

If  I  am a manufac turer of paper products, let  us say, I  can assure 
the committee tha t the manufac turer of paper products has a traffic 
depar tment  who is going to watch very closely the ra te changes which 
are made on pap er products. And he undoubtedly is not going to be 
watching the rate  changes on electronic equipment or microphones, but 
he is going to be watching his rates  on paper products.

Mr. J arman. I was interested  in the testimony of Chairman 
Hutchinson yesterday in which he said, in par t, that,  for  example, 
durin g the year ended June  30,1960, there were approximately  171,679 
common carr ier freight tariffs  proposed. Of these 105,344 were of­
fered by motor common carr iers  and 11,539 by freigh t forwarders. 
And he makes the point that—
ev en  th e pr el im in ar y  ta sk  of  dete rm in in g  w het her  su sp en sion  and  in ve st ig at io n 
of  prop os ed  ch an ge s in ra te s is w a rr a n te d  wo uld  re quir e th e  exa m in at io n of  
man y th ousa nds of  prop os ed  ra te s.  A ta sk  su ch  as th is  is simpl y beyond  th e 
ca pa ci ty  of  t he  C om miss ion ’s fa ci li ti es .

And he goes ahead to say this, and I will ask your comment.
We unders ta nd  th e vie w has  a ls o  been  ex pr es se d th a t sinc e a sh ip per  ma y, 

by  th e  til in g of  a pr ot es t, invo ke  th e  Co mmiss ion’s in ves tigat ory  po wer  to dete r­
min e th e  re as on ab lene ss  of  a  pr op os ed  ra te , he  is  th e re a ft e r pr ec lu de d from  
qu es tion in g th e re as on ab le ne ss  of  th e  ra te  fo r th e  pu rp os e of  re para ti on  if  
he  ha s fa il ed  to file su ch  a pro te st . A re qui re m en t of  th is  ty pe wo uld , in ou r 
op inion,  be  en ti re ly  un re al is ti c.  T his  wou ld me an  th a t a sh ip pe r wo uld ha ve  
to  ex er ci se  const an t vi gi lanc e ove r th e til in g of  ra te s in  o rd er th a t thos e of  
in te re st  to  him wo uld no t es ca pe  h is  no tice  an d becom e ef fe ct iv e w ithout hi s 
pro te st . In  vie w of th e th ousa nds of  ra te s filed ea ch  ye ar , th is  wou ld impos e 
a  he av y bu rd en  upon  sh ip pe rs  w hi ch  man y,  es pe ci al ly  th e  sm all er one s, a re  
no t in  a po si tion  to  be ar .

I would be interested in your comment.
Mr. F ort. As I understand  the burden of the Chairm an's state­

ment, he is going right to the point that I have just been talk ing about, 
tha t there are adequate protections today. And, as I  said a moment 
ago. the manufacturer of this paper cup is going to be affected by some 
of those thousands and thousands of motor carr ier rates  which are 
filed every year, be he a large company or a small company.

And I  am quite sure tha t th e carr ier that  has been haul ing for th at 
par ticu lar  manufacturer is going to advise him as a matte r of normal 
business procedure, “Look, I  have got  to have a rate increase on your 
pape r cups in order to continue to make a profit,” and I am quite 
sure that the shippers are not going to be caught unaware by rate 
increases.
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Remember, rate increases are filed, and they go into effect 30 days  
aft er they are filed.

At  any time, as I understand  it, during tha t 30 days the shipper 
has every opportunity to go to the ICC and protest it, and the ICC 
will, within that period, pass upon it at least perfunctori ly, and then 
if there seems to he some cause for a dispute, or some cause for belief 
that it is unreasonable, the Commission will suspend tha t rate for 
7 months while they investigate it fully.

I really don't believe th at the procedures today warran t the imposi­
tion of a reparations provision, they are jus t so adequately protected, 
there are so many restric tions on the carrie r, he cannot put a rate 
into effect overnight, he has got  to wait 30 days.

Mr. J arman. I would think  evidence of present law and regula­
tions being effective for the protection of shipper rates might be 
reflected in how much activ ity there has been on the part  of shippers 
in contesting any rates tha t they thought were unfai r.

I)o von have any figures on protests filed by shippers during any 
recent period of time?

Air. Fort. I have just been handed the ICC's 74th annual report, 
which is its most recent. There were 4,252 rate adjustments invol­
ving changes in tariffs of rail, motor, water, freight forwarder, and 
express carriers disposed of by tlie board of suspension, division 2, 
or the Commission.

This, in effect, says that there were 4,252 protests.
Mr. J arman. Wnen was that  ?
Mr. Fort. This was in the fiscal year ending June  30, 1960. 

There is a breakdown here in the annual report of the Commission 
showing the number suspended for rail, motor, water, freight  for ­
warder, express, et cetera.

Of those, the motor ca rrier s had 1,043 rate adjustm ents which were 
suspended, there is no breakdown here which shows whether these 
were rate increases or  decreases, I think  that  "would be readily avai l­
able, however.

Mr. J arman. Do you take the position, then, that shippers, large 
and small, are adequately protected  under the present law ?

Mr. F ort. I do, sir.
Air. Staggers. Mr. Fort , we appreciate your coming up.
And that will conclude the formal hearings on this bill.
And there will be an announcement of an executive session late r on.
Before we close, I would like to hear from Mr. Rea.
Do you have a formal statement to include in the record, o r has 

that been included?
(Mr. Rea’s statement fo llow s:)

Watkins & Rea, 
Washington, D.C., July  5, 1961.

Hon. John Bell Williams,
Chairman, Subcommittee on Transportation and Aeronautics of the Interstate  

and Foreign Commerce Committee, House Office Building, Washington, D.C. 
Dear Mr. Chairman : I write as counsel for, and on behalf of. Middle Atlantic

Conference to express opposition to H.R. 5596. I had hoped to be able to testify 
orally before your subcommittee, and am indeed sorry tha t I was unable to do 
so. However, 1 appreciate  your willingness to allow me to tile this statement 
for the record.

Middle Atlantic Conference has a vital intere st in this matter . It  is a nonprofit 
membership corporation organized under the laws of the Dist rict of Columbia.
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I t s  m em be rs  c om pr ise  so me  1,300 comm on c a rr ie rs  o f pro pert y  by m ot or  o pe ra ting  
in  al l of  th e  Sta te s of  New Engla nd an d in New York, Ne w Je rs ey . Pe nn sy l­
van ia , Delaw ar e,  M ar yl an d,  V irgi nia , W es t V irg in ia , an d th e  D is tr ic t of Co lum ­
bi a.  P u rs uan t to  ord er s is su ed  by th e  In te rs ta te  Co mmerce  Co mm iss ion  un de r 
se ct io n 5a of th e  In te rs ta te  Com merce  Act , Middle  A tl an ti c  Con ferenc e is the 
or ga niz at io n  th ro ug h which  it s mem be rs pe rfor m  th e ir  du ty  to  es ta bl ish an d 
m ain ta in  ju st , re as on ab le , an d oth er w is e la w fu l ra te s fo r tr ansp ort a ti on  an d 
ju s t,  re as on ab le , an d ot he rw is e la w fu l re gu la tions  an d pra cti ces in  co nnec tio n 
th er ew it h . To th es e en ds  th e co nf er en ce  in it ia te s an d part ic ip a te s in ad m in is ­
tr a ti v e  an d ju di ci al  pr oc ee di ng s re sp ec ting  th e ra te s an d pr ac ti ce s of al l mo des 
of  tr an sp o rt a ti on  an d on ra re  oc ca sion s mak es  re pre se n ta ti ons to co mmitt ee s 
of  th e  U.S . Co ngres s. The  ra r it y  of  such  re pre se nta ti ons is  d em onst ra te d by th e 
fa c t th a t th is  re pre se nta tion  is  th e  on ly  one th e co nf er en ce  has  mad e in  th e la s t 
(5 ye ar s,  wh ich  fa ct  em ph as iz es  th e  im po rtan ce  it  a nd it s mem be rs  a tt ach  to  th is  
m att er.

H.R . 5596 wo uld ove rr ul e T .I .M .E . In co rp or at ed  v. U ni ted S ta te s o f Am er ica , 
359 U.S. 464, 79 S. Ct.  904. T he Su pr em e Cou rt  th ere  he ld  th a t th e only leg al 
ra te  fo r th e tr ansp ort a ti on  of p ro per ty  by motor  ca rr ie r in in te rs ta te  (n iin ne rce 
it  th e  ra te  pu bl ishe d an d filed  w ith  th e In te rs ta te  Com merce  Co mm iss ion  an d 
m ad e ef fecti ve  purs uan t to  th e  In te rs ta te  Co mm erc e Act, an d th a t no  reco ve ry  
of  an y po rt io n of fr ei ght charg es pai d on th e ba si s of  th e  lega l ra te  can be ha d.  
H .R . 5596 wo uld  pe rm it th e  re co ver y of  d am ag es  from  m ot or  ca rr ie rs  a nd  fr ei ght 
fo rw ard ers  on th e ba si s of  an  ex  po st  fa ct o det er m in at io n  th a t such  leg al ra te s 
w er e un ju s t or  un re as on ab le .

I sh ou ld  lik e a t th e out se t to  tr y  to  put th is  m att er in h is to ri ca l pe rspe ct iv e 
be ca us e I th in k th a t a so un d co nc lusion  on th e  issu e of  th e  en ac tm en t of  H.R.  
5596  ca n on ly be  re ac he d if  on e view s it  in th a t pe rs pe ct iv e.  At le as t as ea rly  
as th e  re ig ns  of  th e I’la n ta genet Kings  of  Eng land  it w as  es ta bl is he d th a t com­
mon  ca rr ie rs  ow ed th e duty  to  re nder  se rv ice a t re as ona ble  an d nond is cr im in a­
to ry  pr ices . Fr om  tim e to  ti m e spe cif ic pr ices  were fixed by  st a tu te . Ho we ver, 
un ti l we ll in to  the 19 th cen tu ry  in  bo th  Eng land  an d th e  U ni te d S ta te s th e 
c a rr ie r' s  du ty  was  gen er al ly  en fo rc ea bl e by w ay  of  su it  ag a in s t it  to  reco ve r th e 
di ffer en ce  be tw een th e ch ar ge s pai d an d thos e th e co urt  fo und to  be re as on ab le  
an d no nd is cr im in at or y.

W ith th e ex pa ns io n of  co mm erce  an d th e ra pid  ex te ns io n of  ra il ro ad  tr a n s­
p o rt a ti on  follo wi ng  th e Civ il W ar , it  be came ev id en t th a t th e  co ur ts  were no t 
eq ui pp ed  w ith  th e ne ce ss ar y expert  kn ow led ge  to  det er m in e issu es  re la ti ng  to 
ra te  re as on ab le ne ss  an d th a t th e ir  at te m pts  to  do  so, ho wev er  co ns cien tio us , 
re su lt ed  in  co nfus ion and  co nf lic t am on g dif fe re nt  co urt s an d am on g dif fe re nt  
de ci sion s by th e same co ur t. As a  co nsequence unif orm ity  of  tr eatm ent to lik e 
sh ip per s mo vin g th e ir  go od s in  like  ci rc ui ns ta nc es  w as  im po ss ib le  to  achiev e,  
and th e  ri gh t to  fa ir  an d  no ndi sc rim in at or y tr ea tm en t w as  im po ssi ble to  
vi nd ic at e.

On e so lu tio n of  th is  pr ob le m  att em pte d w as  th e  fix ing of  spe cif ic ra te s by 
S ta te  st a tu te . See M in ne so ta  B a te  Cases, 230 U.S . 352. F o r th e  mos t p a rt  th is  
pr ov ed  un wor ka ble.  Su ch  ra te s  co uld const itut io nal ly  ap ply  on ly  to  mov em en ts 
w ho lly  w ithi n a sing le  S ta te . Wab as h R y. v. III ., 118 U.S . 557. Mo reo ver, th e  
S ta te  le gi sl at ur es , mos t of  w hi ch  m ee t on ly  ev er y oth er  yea r,  were ill eq uipp ed  
to  ef fe ct  ch an ge s in  ra te s  w it h  th e freq ue nc y an d d is patc h  th a t co nst an tly  
ch an gi ng econo mic co nd it io ns  re qu ir e.

The Con gress a tt em pte d a  dif fe re nt  so lu tio n of  th e pr ob lem w ith  th e en act­
m en t of  th e In te rs ta te  Co mmerce  Ac t in 1887. T hat ac t cre at ed  th e In te rs ta te  
Co mmerce  Co mm iss ion  and conf ided  to  it  ex clu siv ely th e  au th o ri ty  th er et ofo re  
ex er ci se d by  th e co ur ts , nam el y th e  au th o ri ty  to  de te rm in e w het her  ra te s w er e 
ju s t,  reas on ab le , nondis cr im in at ory , an d oth er w is e la w fu l.  I t  is to  be em ph a­
si ze d th a t th e  ac t of  1887 gav e th e Co mm iss ion  no  le gis la tive auth ori ty , th a t is  
no  au th o ri ty  to  pre sc ribe  ra te s  fo r th e  fu tu re . As  th e Sup re m e Cou rt put it  in 
A ri zo na  Groce ry Co. v. A tc hi so n,  T. <£ 8. F. By.  Co., 284 U.S . 350:

“The ac t a lt er ed  th e  comm on  la w  by lodg ing in  th e Co mm iss ion  th e po wer  
th ere to fo re  ex er ci se d by  th e  co urt s,  of  det er m in in g th e  re as on ab lene ss  of  a 
pu bli sh ed  ra te . I f  th e  fin di ng  on  th is  qu es tion  w as  aga in s t th e  ca rr ie r,  re p ara ­
ti on  w as  to  be aw ar ded  th e  sh ip pe r,  and on ly  th e  en fo rc em en t of  th e aw ard  
w as re le ga te d to th e co urt s.  In  pas si ng  upon th e is su e o f fa ct,  th e  fu nc tion  of  th e 
Com miss ion was  ju dic ia l in  c h a ra c te r;  it s ac tion  af fe cted  on ly  th e pas t so  fa r 
as any  remed y of  t he sh ip per w as  c on ce rned , an d ad ju dge d fo r th e pr es en t merely  
th a t th e  ra te  was  th en  unre aso nab le ; no  au th o ri ty  w as  gra n te d  to  pr es cr ib e
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ra te s  to  be  ch ar ge d in  th e fu tu re . In de ed , a ft e r  a fi nd in g th a t an  ex is ti ng  ra te  
w as un reas on ab le,  th e ca rr ie r m ig ht put  in to  ef fe ct  a ne w  a n d  sl ig htl y d if fe re nt 
ra te  an d comp el the sh ip pe r to re so rt  to a ne w  pr oc ee ding  to  ha ve  th is  de clar ed  
un re as on ab le .” (E m phas is  su pp lied .)

The  lack  of  au th o ri ty  in  th e  Co mm iss ion  to  pre sc ribe ra te s  an d th e  co ns e­
quen t free do m of  th e c a rr ie rs  to  ch an ge  th em  a t w ill  se ve re ly  ha m pe re d th e 
ac hie ve m en t of  th e  g ra nd  purp ose s of  th e  In te rs ta te  Co mmerce  Ac t— to pr om ot e 
th e  fr ee  mo ve men t of  al l p ro pert y  in  in te rs ta te  co mmerce  fo r al l sh ip per s a t 
ju s t,  re as on ab le  an d nondis cr im in at ory  ra te s.  The  a c t w as th er ef ore  am en de d,  
li rs t to  give  th e Com miss ion po wer  to  fix max im um  re as onab le  ra te s an d th en  
la te r  to  pr es cr ib e spe cif ic ra te s.  To im plem en t th es e ne w po wer s th e  Co m­
m is si on  was  auth ori ze d to  in vest ig ate  ex is ting  ra te s,  e it h e r up on  co m pl ai nt  or  
up on  it s ow n mo tio n, as  w el l as  to su sp en d ch an ge s in  ra te s  fo r a lim ited  tim e 
(n ow  7 m on th s)  pe nd in g a n  in ve st ig at io n o f th e ir  la w fu ln es s.

T he  sch em e of  re gula tion  th us pr ov ided  has  pr ov en  th e  m os t sa ti sf ac to ry  of  
any  yet devis ed , an d has  be en  chosen  by th e Con gress w ith  but one ex ce pt ion in 
ev er y ra te  re gul at or y s ta tu te  pa ss ed  sin ce  it  w as  fi rs t em bo died  in  th e In te r­
s ta te  Co mm erc e Act . I t  w as ch osen  in th e P ack er s and S to ck yar ds Ac t in 1921, 
th e  F ed er al  C om m un ic at io ns  A ct  in  1934. th e Motor  C a rr ie r Ac t in  1935, th e  
F edera l Pow er  Ac t in  1935, th e  Civil  A er on au tics  Act  in  1938, an d th e F re ig h t 
F o rw ard e r Ac t in  1942.

T his  sch em e of  re gu la ti on  reco gn izes  th a t ra te m ak in g  is  a legi sl at iv e fu nct io n 
and  con fin es re gula to ry  ag en ci es  to th e ex er ci se  of  le gis la ti ve po wer  to fix ra te s 
fo r th e fu tu re  unde r st a n d a rd s  es ta bl ishe d by th e  Con gr es s an d adm in is te re d  
by  th em  as  exper t bo dies  ac ti n g  as  arm s of  th e Con gres s. He nce, once a ra te  
has been  fixed pu rs uan t to th e  st andard s th e Con gres s has es ta bl is he d in  ac co rd  
w it h  th e  pr oc ed ur es  it  has  pr es cr ib ed , which  pr oc ed ur es  af fo rd  fu ll  op po rtunity 
fo r a ll  to  be he ar d  bef or e i t  is  fixed, th a t ra te  is th e  on ly  leg al ra te  an d is 
bi nd in g on al l. N ot  ev en  a  court  ca n au th ori ze  co mm erce  a t an y o th er ra te . 
M on ta na -D ak ot a U til it ie s Co. v. N or th w es te rn  Pub lic  Ser vi ce  Co., 341 U.S . 24(5. 
In de ed , wer e a court  to  do  so i t  wo uld  be  ju s t as m uc h us ur pin g le gi sl at iv e 
pow er  as  it  wo uld be  w er e i t  to  vary  th e te rm s of  an  a c t of  Co ng res s, fo r a 
re gu la to ry  co mm iss ion  sp eaks a s  th e Con gres s which  cre a te d  it  an d wh ose  ar m  
it  is.

The  su per io ri ty  of  th is  sc he m e of  re gula tion  is  perh aps be st  il lu st ra te d  by 
it s  effic acy in  ac hi ev in g th e  p ri m ary  aim  of  al l Fed era l ra te  regu la tion , na mely 
to  ass u re  th a t tr an sp o rt a ti o n , co mm un icat ion an d si m il a r ess en tial  ba si c se rv ­
ices  a re  av ai la ble  to al l w it hou t di sc rim in at io n.  The  fu ll  de ve lopm en t of  a ll  
p a rt s  of  th e Uni ted S ta te s in  our sy stem  of  fr ee  en te rp ri se  re qu ir es  th e  fr ee  
m ov em en t of  al l goods of  a ll  pe rs on s in  comm erc e. T h is  in  tu rn  re quir es  th e 
avail ab il it y  of  comm on c a rr ia g e  to a ll  a t ra te s th a t a re  no t on ly  re as on ab le  as  
su ch , bu t of  even mor e im por ta nce , a t ra te s th a t a re  th e  sa m e fo r al l in  lik e 
ci rc um st an ce s.  W ithout su ch  unif orm ity  it  is  ob vio us  th a t fr ee  an d fa ir  com­
peti ti on  am on g sh ip per s in  th e  sa le  of  th e ir  goods in  th e  m ar ke tp la ce s of  th e  
N at io n  ca nn ot be ac hi ev ed . In de ed , th e lack  of  su ch  un if orm it y  was  th e p ri n ­
ci pal ge ne sis of  th e ac t of 1887. See  I.C .C.  v. C in ci nn ati  R .,  1(57 U.S 479.

As lon g as  th e In te rs ta te  Co mmerce  Co mm iss ion  co nf ines  it se lf  to fix ing ra te s  
fo r th e fu tu re  a ll  sh ip per s in  like  ci rc um st an ce s pay  th e  sa m e ra te . Eve ry  
sh ip per kn ow s th e co st  of  tr an sp o rt a ti o n  to  him . an d of  eq ual  im po rtan ce , kn ow s 
th e co st  of  tr ansp ort a ti on  to  h is  co m pe tit or . The se  a re  im port an t ri gh ts  it  w as  
th e  pu rp os e of  th e  In te rs ta te  Co mm erc e Act  to  as su re . Uni ted S ta te s  v. Chi ­
cago  <(■ .4. A*//.. 148 Fed. (54(5. aff d. 212 U.S . 563. The se  ri gh ts  are  as su re d if  
ev er y ra te  of ev ery c a rr ie r is  filed  w ith  th e C om mi ssion , op en  to  p ub lic  i ns pe ct io n 
and  re qui re d by la w  to  be  ob se rv ed . The se  ri gh ts  a re  v it ia te d  if  a ft e r a  sh ip per  
has m ar ke te d hi s goods  a t  p ri ce s ba sed on hi s co st  of  tr ansp ort a ti on  an d th e 
co st  of  tr ansp ort a ti on  to h is  co m pe tit or s,  th a t co st  ca n be  va ried . Ye t H.R.  
5596  wou ld pe rm it  ra te s  to  be  var ie d  long  a f te r  th e  tr an sp o rt a ti on  has  ta ken  
plac e.  Th us , al th ou gh  th e E lk in s Ac t (49  U.S .C. 41)  m ak es  it  cr im in al  fo r a 
c a rr ie r to  g ive  or  a  sh ip per  to  re ce iv e an y re bate  w he re by  p ro pert y  i s tr ansp ort ed  
“a t a le ss  ra te  th an  th a t nam ed  in  th e ta ri ff s pu bl ishe d and file d by” th e carr ie r,  
a c a rr ie r could  ef fecti ve ly  ci rc um ven t th is  pr oh ib it io n a t th e  in st an ce  of  a 
fa vore d sh ip pe r under th e  guis e of  ag re ei ng  w ith  his  cl ai m  th a t th e  filed  an d 
pub li sh ed  ra te  he  ha d pai d  w as  un re as on ab le , an d re ba ti ng  a  po rt io n of  th e  
charg es ba sed ther eo n.

The  ar gu m en t is  m ad e th a t  th e  ru le  of  th e  Su pr em e C ourt  th a t H.R.  5596  
wou ld  over tu rn  sa nc tions  in ju st ic e.  The  Su pr em e C ourt  an sw er ed  th a t ar gu-
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ment  in T.I.M.E. Incorporated v. United States, 359 U.S. at  p. 479. It  there 
noted that  competi tive conditions in the motor  carri er  ind ustry  were such that  
the  possibility  of  unreasonably high  rat es presented no problem, and  th at  in  the 
then 24 years of regu lation of motor ca rri ers shippers had  sought  adjudica tions 
of the  reasonableness of pas t ra te s on “only a han dfu l of occasions, despite the 
Commission’s inv itat ion” to do so. Continuing, the  Cour t said  :

“Fu rthe rmo re, this  contention overlooks the  fac t that  Congress  has  in the 
Motor Ca rrie r Act apparently  soug ht to str ike  a balance between the inte res ts 
of the  shipper and those of the  car rie r, and th at  the  statut e cut significantly  
into  pree xist ing righ ts of the  ca rr ie r to set his own rates and  put them into 
imm edia te effect, at lea st so long as they were  within the  ‘zone of reasonable ­
ness.’ Under  the act a trucker can rai se its  rat es  only on 30 d ays ’ prior notice, 
and  the  ICC may, on its  own initi at ive or on complaint, susp end  the effective­
ness of the proposed ra te  for an add itio nal  7 months while its  reasonableness is 
scru tinized. Even if the new ra te  is even tually determined to be reasonab le, 
the ca rri er  concededly has  no avenue  whereby to collect  the  increm ent of that  
ra te  over the previous one for  the  notice or suspension period. Thus although 
und er the  s tatuto ry scheme i t is possible  th at  a  shipper will for a time be fo rced 
to pay a ra te  which he has  challenged and which is even tual ly determined  to be 
unreaso nable as to the  futu re,  as when the  suspension period expires before the 
IOC has acted on the  challenge, it is ord ina rily  the  ca rrier,  ra ther  than the 
shipper, which is made to suffe r by any period  of adminis tra tive ‘lag.’ ”

In  shor t, the  Motor Carrie r Act, like  every Federal  ra te  regula tory act  except 
the Kail Act and the Wa ter  Ca rri er  Act, are  “based on the  assumption that  un­
lawful rat es  will ord inarily  be prom ptly corrected at  the ini tia tive of inju red 
parties perm itted to r eso rt to the  Commission for prospective reli ef.” Montana- 
Dakota, supra, 341 U.S. at  p. 263 (dissent ing opinion). The  validity  of that  
premise has  been borne out by the  test of time, and by the  absence of any effort 
to amend any of the othe r Federal  ra te  regu lato ry sta tut es  to give a rig ht to 
rep ara tion s.

The existence of the  right to rep ara tions in the  Rail  Act is clear ly an his­
toric al anachronism out of harm ony with  accepted regula tory  methods. It  was 
necessary  when the In ters ta te  Commerce Commission lacked legis lative power 
to fix r ates  for  the future . It  ceased to be necessary  when the  Commission was 
given th at  power. Never theless, as  is not uncommon, the  statutory provisions 
gra nting the right were not repe aled  when the  changes in ra te  regu lato ry scheme 
were made. Indeed, they were not seriously examined in the  ligh t of those 
changes. Nor were they so exam ined  when the Wa ter  Ca rri er  Act was enacted 
in 1940. Th at act, designed  as it  was  to put  wa ter  ca rriers  on an equal footing 
with  rail roads, simply copied the provisions respecting  rep ara tions that  were 
found in  the Kail Act.

We do not claim that  rai lro ad s and wa ter  ca rriers  should , bu t th at  motor 
carri ers should not, be liable for repara tions.  On the  con trary, we believe that  
all common car rie rs should  be on the  same footing in thi s respec t. However, 
we subm it th at  the proper way to put  them on the same foot ing i s n ot to extend 
unsound law, but  ra ther  to remove it. We therefo re urge th at  the  repara tion s 
prov isions in pa rts  I and II I of the  In ter sta te Commerce Act be repealed, thus  
bring ing those parts  into  harmony with  pa rts  II  and IV, as well as with all of 
the oth er Federal  regu lato ry sta tut es , and partic ula rly  with the  Federal  Avia­
tion Act.

Harmony with the  Fed era l Avia tion Act is especia lly necessa ry for  two rea ­
sons. Fir st,  in the ligh t of the  r apidly  growing competi tion of ai r c arr ier s in the 
transpo rta tio n of property, it  is man ifes tly basically un fai r to requ ire surface 
ca rri ers to bear a burden th at  ai r ca rri ers don’t bear. Second, section 1003 of  
the Federal  Aviation Act prov ides  for  through single rat es  jointly estab lished  
by ai r ca rri ers and sur face carri ers, filed with  both the In te rs ta te  Commerce 
Commission and the Civil Aeronautic s Board  and regu lated by a joint  board 
composed of members of each agency. Many such joint ra tes have  been es­
tabl ished for air-motor tra nspo rta tio n and many more will be estab lished as the 
increasing size of ai rc ra ft make s sho rt ai r movement less and  less  economically 
feas ible and thus the use of moto r car riage in conjunction  with ai r car riag e 
more and  more necessary. Under  exist ing law join t a ir-motor  rate s, once legally 
published, filed, and allowed to become effective, are binding on all. But if H.R. 
5596 were enacted the  res ult  would be that  the  motor ca rr ie r party  to such a 
joint  r at e would be liable for repa ratio ns  on the ground tha t it was unreasonable, 
while  the  ai r carrier party  to it  would not. Moreover, were the motor car rie r
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re quir ed  to  pa y re para ti ons i t  w ou ld  p re su m ab ly  be unab le  to  re co ve r an y p ort io n 
of  t he  p ay m en t fro m t he a ir  ca rr ie r.

Tl ie  m os t vo ci fe rous  pro ponen t of  II. R.  5596  seem s to  be th e  G en er al  Acc ou nt ­
in g Office. I t  ar gu es  th a t th e  ab senc e of a ri gh t to re para ti ons from  m ot or  
c a rr ie rs  is  co st ing th e U nited  S ta te s ab out  $6,000 per  wee k in  un re as ona bl e 
ch ar ge s.  Thi s claim e m ph as iz es  a  p ri nci pa l vic e in  a llow in g re par at io ns,  na m el y,  
th a t it  pe rm it s the sh ip pe r to  arr oga te  to  i ts e lf  the  dete rm in ati on  w het her  l eg al ly  
est ab li sh ed  ra te s a re  re as on ab le —a det er m in at io n  th a t is th e  ex clus ive pre ro ga­
tive  o f t he  I n te rs ta te  C om merce  C om mission .

T hus th e ap pe nd ix  to  th e st a te m en t of  Mr . Cimokow ski, th e  A ss is ta nt G en er al  
Cou ns el  of  th e G en er al  Acc ou nt in g Office, li st s fo ur ca te gor ie s in  which  th a t 
Office co ns id er s lega l ra te s  duly  pu bl ishe d an d filed w ith  th e  In te rs ta te  Com­
m er ce  Co mm iss ion  to be  in  ex ce ss  of  la w fu l max im um  ra te s.  In  ea ch  si tu a ti on  
th a t Office ha s sei zed up on  a  de cision  of  th e  In te rs ta te  Co mm erc e Co mm iss ion  
ex pla in in g why  a p a rt ic u la r ra te  or  ru le  is  unre as on ab le  to  su pp or t it s op in ion 
th a t o th er ra te s  or  ru le s a re  unr ea so na bl e.  T hi s ig no re s th e  fa c t th a t ra te m ak ­
in g is  no t an  ex ac t sc ien ce . T he comp lex  c ri te ri a  fo r th e  adm in is tr a ti on  of  
th e  ra te  re gula to ry  st a n d a rd s  es ta bl is he d by  th e Con gr es s ca nnot be ap pl ie d 
w ith  a sl id e ru le . The y ca ll fo r th e  ex er ci se  of  a high  de gr ee  of  dis cr et io n an d 
ju dgm ent th a t th e Co ng ress  h as  confided  to  th e Co mm iss ion , not to th e G en er al  
Acc ou nt ing Office.

I t fo llo ws th a t Mr.  Cim ok ow sk i’s claim th a t th e  U ni te d S ta te s is  pa yi ng  $6,000  
per wee k in  un re as onab le  charg es is sh ee r as su m pt io n.  T he Co mm iss ion  has  
no t he ld  un re as on ab le  a ll  th ro ugh  ra te s th a t a re  h ig her  th a n  th e  ag gre gat e of 
in te rm edia te  ra te s.  See T ra nsc ontinen ta l M ot or  C om m od ity R ate s,  54 M.C.C. 
709. T he  Co mm iss ion  has no t he ld  un re as on ab le  al l co mm od ity  or  ex ce pt ions  
ra te s  hi gh er  th an  cl as s ra te s.  See  B ic yc le s fr om  W es tfi el d,  Ma ss. , to N ew  
E ng la nd  and E as t,  42 M.C.C. 442. Th e Co mm iss ion  has  not he ld  un re as ona ble  
m in im um  ch ar ge s ap pl ic ab le  to  sin gle sh ip m en ts  ex ce ed in g th e ca pa ci ty  of a 
si ng le  vehic le.  See  H or sm an  Dol ls,  Inc.,  v. R is s <£ Com pa ny , In c. , 305 I.C.C. 669. 
The  Co mm iss ion  ha s not  hel d un re as ona ble  al l ‘ex clus iv e us e of  ve hicle ru le s” 
th a t re su lt  in  ch ar ge s fo r le ss -t han -t ru ck lo ad  sh ip m en ts  g re a te r th an  ch ar ge s fo r 
tr uck lo ad  sh ip men ts . •

Moreo ve r, it  is to  be note d th a t th e U ni te d S ta te s has th e  same ri gh ts  as  
ev er y o th er sh ip pe r, and m uc h mor e abil ity  th an  man y,  to  co mplain again st  and 
have se t as id e ex is ting ra te s  fo un d to  be  unr ea so na bl e,  an d  to  pro te st  an d be 
heard  be fo re  ch an ge s in  ra te s  bec ome eff ec tiv e. In  fa c t th e Gen er al  Se rv ices  
A dm in is tr at io n , th e  D epart m en t of  Defen se , an d th e  D epart m en t of  A gri cu lture  
ex er ci se  t he se  ri gh ts  r egula rl y .

F in al ly , th e U ni ted S ta te s is  no t bo un d by an y ta ri ff  ra te s.  Und er  se ct ion 22 
of  th e  In te rs ta te  Co mmerce  A ct  it  ca n an d re gula rl y  do es  so li ci t an d rece ive 
tr an sp o rt a ti o n  a t ra te s  su bsta n ti a ll y  below  th os e pu bl is he d and file d fo r ap p li ­
ca tion  to  the  g en er al  pu bl ic .

W e su bm it th a t we  hav e sh ow n th a t th e  enac tm en t of  H .R . 5596 is  neit her 
nec es sa ry  no r de si ra bl e to ac hie ve th e en ds  of  th e nati onal tr an sp o rt a ti on  po lic y 
and th e  In te rs ta te  Co mmerce  Ac t, th a t in  fa c t it  wo uld be  su bv er sive  of  thos e 
en ds  and  ou t of  ha rm on y w it h  th e tr ie d  and pr ov en  ra te  re gul at ory  sche me 
em bo died  in al l F edera l ra te  re gula to ry  st a tu te s  en ac te d sinc e 1920, an d th a t 
co ns is te nc y an d fa ir ness  in th e  tr ea tm en t of  t he  v ar io us ty pes of  su rf ac e ca rr ie rs  
vi s-a-vi s ea ch  o th er an d vi s-a-vi s a ir  ca rr ie rs  d ic ta te s th e  re pea l of  th e ex is ting  
re para ti ons pr ov is ions  in  p a r ts  I  a nd I I I  of  t he ac t.

How ev er , sh ou ld  th e  Con gr es s det er m in e to  al lo w  re para ti ons again st  m ot or  
ca rr ie rs  an d fr e ig h t fo rw ard e rs  we ur ge  th a t on ly th ose  wh o in fa c t prov e 
da m ag es  be  al lowed  to  re co ve r.  I t  is  ax io m at ic  th a t th e co st  of  tr ansp ort a ti on  
is  a p a rt  of  th e co st  of  pr od uc in g,  m an ufa ct uri ng , and d is tr ib u ti ng  pro pe rty.  
L ik e al l o th er costs , i t  is  b orn e b y th e purc has er , e it her ex plici tly  as  whe n goods 
a re  so ld  f.o.b . po in t of  or ig in , o r im pl ic it ly  as  whe n goods a re  sol d a t a de liv er ed  
pr ic e.  I t  fo llo ws  th a t to  al lo w  a  pe rson , a s  th e  exis ti ng  pr ov is ions  in  p a r t I 
ha ve  be en  in te rp re te d  to  do,  to  re co ve r re para ti ons simpl y up on  a sh ow ing th a t 
he  re m it te d  un re as ona ble  tr an sp o rt a ti o n  ch ar ge s to  a  c a rr ie r w ill  in mos t 
in st ances simply give  a  w in dfa ll .

Pub lic po lic y is  no t se rv ed  by  th e us e of  th e  m ac hin er y of Gov ernm en t to 
fo rc e on e pe rson  to  be stow  a w in dfa ll  on an ot her . In de ed , it  fo rb id s th is  if. fo r 
no  o th er re as on  th an  th a t th e  tim e an d ef fo rt of  pu bl ic  off ice rs an d th e ex pe nd i­
tu re  of  pu bl ic  fu nd s to  do so, ne ce ss ar ily in te rf e re  w ith and  im pe de  th e eff icient 
an d ex pe di tiou s per fo rm an ce  of  th e  pu bl ic  duti es  gove rn m en ta l ag en cies  are
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cre ate d  to  di sc ha rge.  H en ce  th e  ba si c ru le  th a t su it s,  m ust be  br ou gh t by  th e 
re al part y  in  in te re st . See  ru le  17(a ) of  F ed er al  Rul es  of  Civi l Pr oc ed ur e.

Thi s pr in ci pl e w as  one of  th e  co ge nt  ba se s up on  which  th e Su prem e Cou rt  
re lied  in  .Mont una -Dalio ta,  su p ra , 341 U.S.  a t p. 254, in  de nyin g a purc has er  of 
el ec tr ic  po wer  reco ve ry  of  al le ge dly  un re as onab le  ra te s  file d w ith th e F edera l 
Pow er  Co mm iss ion  p u rs uan t to  th e  F ed er al  Pow er  Act. To  qu ot e th e la te  Mr . 
Ju st ic e  J ac ks on , sp ea ki ng  fo r th e  C o u rt :

“I t  is  ur ge d th a t th is  le av es  pet it io ner w ithout a re m ed y unde r th e Pow er  
Act. We ag ree. In  th a t re sp ec t, pet it io ner is  no w or se  off a f te r  los ing  it s  l aw ­
su it  th an  it s cu stom er s are  if  it  wi ns . Unless we  a re  to  as su m e th a t th is  com ­
pa ny  fa il ed  to  inclu de  it s bu yi ng co st s in it s se ll in g ra te s,  wre m us t as su m e th a t 
an y un re as on ab le  am ou nt s it  pai d  su pp lier s it  co lle cte d fr om  co nsum ers. * * * 
I t  is  ad m it te d  th at , if  it  re co up s agai n  w hat i t  has a lr ead y  re co up ed  from  th e 
publi c, th ere  is no m ac hi ne ry  in  or  ou t of co urt  by  which  o th ers  wh o ha ve  pai d 
unr ea so na bl e ch ar ge s to it  c an  re co ve r.”

W e ur ge  up on  th e  Con gr es s th a t th is  re as on in g is  bot h so und and ap pl ic ab le  
in th e  m att e r he re  unde r co nsi der at io n.

May  I ag ai n th an k you, Mr. C ha irm an , fo r perm it ti ng  th is  le tt e r to  becom e 
p a rt  of  th e rec ord.

Respe ct fu lly ,
B ryce R ea, Jr .,

Counsel for  Middle A tla nti c Conference.
Mr. Staggers. We will also put in the record the statement of Mr. 

Charles B. Bowling, tran sportat ion consultant for the National 
Grange.

(The statement referred to is as follows :)
Stat ement  of th e Nat iona l Grange in  Support  of H.R . 5596

My na m e is Cha rles  B. Bow lin g.  I am  th e tr an sp o rt a ti on  con su ltan t fo r th e 
N at io nal  G rang e,  w ith  h ead q u art e rs  in W as hi ng ton,  D .C.

The Grange* h as  an  in te re s t in  th e  pe nd ing le gi sl at io n w hi ch  re fe rs  to  ex is t­
ing in eq ui ti es  a gain st  s h ip per s v ia  m ot or  t ru ck s.

A t th e 93d an nual  sess ion of  th e N at io nal  G ra ng e he ld  a t Lo ng  Be ach, Ca lif ., 
duri ng No vemb er 1959 co gn izan ce  w as  ta ken  of  th e in eq uity  and th e fo llo wing 
re so lu tion  was  adop te d :

“Sh ip pe rs  ha ve  bee n pl ac ed  in an  aw kw ar d si tu at io n  by fa il u re  o f Co ngres s 
to  enact pr ot ec tive  m ea su re s w he n th e Motor  C arr ie r Act  of  1935 was  pa ss ed  
in to  law .

“C on side ra bl e la ti tu de  re m ain s w ith  th e mot or  ca rr ie rs  as to  th e pa ym en t of 
re para ti ons an d co lle cti on  is  di ffi cu lt.  O ften  th e sh ip per  has  re so rted  to  th e 
court s to  adju dic at e cl ai m s fo r re para ti ons ju st ly  du e w he n th er e shou ld  be 
li tt le  or  n o q ue st ion as  to  t he c a r r ie r ’s lia bi li ty .

“T he  U.S . Su prem e Cou rt , by  it s de cis ion on May 18, 1959, spel ls out th e 
in eq uitab le  si tu ati on  by a 5-to-4  vo te,  wh ich  sh ip pe rs  hav e be en  pla ce d in  bu t 
de cide d th e issu e in  fa vor of th e  carr ie rs . II .R . 8031, a co rr ec tive mea su re , is  
now  pe nd ing in Congres s.

“T he  U.S. Su prem e Cou rt  and th e In te rs ta te  Co mmerce  Co mm iss ion  ha ve  
co nsi st en tly recogn ize d th a t noth in g in pa rt  I I  (m ot or  c a rr ie r)  of  th e In te rs ta te  
Co mm erc e Ac t cr ea te s a s ta tu to ry  liab il ity on th e pa rt  of  t he  m ot or  c a rr ie r to  p ay  
re para ti ons fo r pa st  al le ge dl y un re as onab le  ra te s filed . The se  ru ling s a re  ev i­
de ntly  ba se d upon  th e fa c t th a t th ere  is co ns pi cu ou sly  abse n t from  th e Motor  
C arr ie r Ac t (pt. I l l  an y re fe re nc e to  re para ti ons under su ch  co nd iti on s. 
A w ar ds , howe ver, are  now  perm it te d  un de r part  I (r a il ) an d p a rt  II I (w ate r)  
of  th e  sa m e ac t, be ca us e in ea ch  th ere  is includ ed  a pr ov is io n to  aw ar d  re p ara ­
ti ons fo r un re as on ab le  p ast  ra te s .

“A s ca n be see n, th ere  is a  vi ol en t in co ns is tenc y in  th e  a c t th a t sh ou ld  be  
re m ed ie d by pr op er  am en dm en t, pl ac in g th e Motor  C arr ie r' s  re sp on sibi li ty  an d 
li ab il it y  to  sh ip pe rs  in  th e sa m e ge ner al  ca te go ry  as  th e ra il ro ads an d w ate r 
ca rr ie rs .”

T he  G ra ng e ho lds no b ri e f fo r an y mode of  tr an sp o rt a ti on  as fa rm  pr od uc ts  
mo ve  to  m ark et via  ra il , m oto r tr uck , w ate r an d ai rl in es . A gri cu lt ura l pr od uc ts  
mov ing vi a com mon m ot or  c a rr ie rs  are  g re a t in nu m be r an d tonn ag e.  Th e 
G ra ng e is convinc ed  th a t sh ip per s and re ce iv er s of  fr e ig h t hav e bo th  a leg al  an d 
m or al  ri g h t to reco ve r dam ag es re su lt in g  fr om  th e ap plica tion  of  un re as on ab le  
o r un la w fu l ra te s.
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U nder  pre se n t co nd iti on s,  ho wev er , be ca us e all  lega l ef fo rt s ha ve  now been 
exhau st ed , sh ip pe rs  a re  w it hou t le gal  re co ur se  to reco ve r re para ti ons as  a  re su lt  
of  a ss es si ng  un la w fu l ch ar ge s by m ot or  common carr ie rs .

W e be lie ve  th e is su e in  th is  in st ance  is  so  pl ai n th a t it  is  unne ce ss ar y to  go 
in to  det ail . We as k th a t th e  p re sen t in fi rm ity in  th e law  be  co rr ec te d by th e 
pas sa ge of  H.R. 5596.

Mr. Staggers. That will conclude our formal hearings. The com­
mittee s tands adjourned.

(The following material was submitted for the record :)
F ord Motor Co., 

Dea rborn,  M ich. , June  2 0,1 961.
Ho n. Jo nN  B ell W il li am s,
Chairman, Transportation and Aeronautics Subcommittee of Committee on 

Inte rstate  and Foreign Commerce, House of Representatives, Washington, 
D.C.

Sir  : I  am  w ri ti ng  to  urg e y ou r co mm itt ee  to  re port  fa vora b ly  on H.R. 5596, 
a bi ll to  am en d th e In te rs ta te  Co mmerce  Act to  m ak e comm on  m ot or  ca rr ie rs  
and  fr e ig h t fo rw ard ers  li ab le  fo r ill eg al  ch ar ge s m ad e on p as t sh ip men ts , an d 
I ask  th a t th is  le tt e r be in cl ude d in  th e  r ec or d as  a st a te m en t of F ord  M otor  C o.’s 
pos it io n in  s upport  of  th is  b ill .

O ur  co mpa ny  ha s p a rt ic u la r in te re s t in  th is  m a tt e r sinc e we hav e been pre ­
clud ed  in  th e past  fro m su in g comm on  m ot or  ca rr ie rs  fo r unre as onab le  ch ar ge s 
m ad e in  th e  tr ansp ort a ti on  of p ro pert y  fo r our ac co un t. In  MC -C-13 37 , Fo rd  
M ot or  Com pa ny  v. Sta ndard  T ra nsp ort a tion  Co mp any, In c. , et  at.,  de cid ed  by th e 
Com miss ion on Aug us t 4, 1959, th e  In te rs ta te  Co mm erc e Co mmiss ion foun d,  on 
th e  ba si s of  th e  then  re ce nt U.S. Su pr em e C ourt  de cision  in  T. I.M .E ., In c.  v. 
U ni te d S ta te s,  359 U.S. 4(54, th a t it  di d not  ha ve  au th o ri ty  to  pa ss  upon  al le ga ­
tion s of  un re as on ab le ne ss  an d undue pr ej ud ic e m ad e w ith re fe re nc e to pa st  
m ot or  c a rr ie r ch arge s. P ri o r to  th e  T. I.M .F . ca se , of  co ur se , th e  co ur ts  an d 
th e In te rs ta te  Co mm erc e Co mmiss ion ha d he ld  th a t sh ip per s could  su e mot or  
ca rr ie rs  f o r ex ce ss ive ch ar ges  p a id  on p ast  sh ip m en ts .

We unders ta nd  th a t th is  bil l h as th e  st ro ng su pport  of  var io us sh ip pe r grou ps  
and al so  th a t it  is su pport ed  by  th e  In te rs ta te  Co mm erc e Co mm iss ion . We 
wou ld  like to  jo in  in  th e su pport  of  th is  bil l fo r we be lie ve  it  will  rem ov e w hat  
we  co ns id er  to  be a sign if ic an t de fic ien cy  in th e In te rs ta te  Co mmerce  Act as  
p re se ntly  w ri tt en  an d th a t it s en actm ent is  fu lly  w arr an te d  by  th e ne eds of th e 
sh ip pi ng  pu bl ic . F or ex am pl e,  under th e cu rr en t pr ov is io ns  of  th e ac t, if  a 
sh ip pe r in a fo rm al  co m pl ai nt  pr oc ee di ng  be fo re  th e Co mmiss ion suc ceeds in 
es ta b li sh in g  th a t a  give n ra te  is  unl aw fu lly high  or  d is cr im in at ory , whi le  the 
ra te  m ay  be  st ri ck en  by th e  Com miss ion as be ing con tr ary  to  law , th e sh ip pe r 
ca nn ot  su e fo r re im bu rs em en t fo r th e ex ce ss ive ch ar ge s pai d in  th e pas t. Thi s 
is in sp it e  of  th e  fa c t th a t th e ra te s  so pa id  may  be  foun d to  be cl ea rly ill egal.  
Also , under  th e In te rs ta te  Com merce  Ac t as  p re se ntly  w ri tt en , th e si tu at io n 
w ith re sp ec t to  motor  ca rr ie rs  is  en ti re ly  di ff er en t from  th a t pert a in in g  to  ra il  
or  w ate r ca rr ie rs  whe re  a  sh ip per  is  ab le  t o reco ve r ex ce ss ive ch ar ges  p re vi ou sly 
pai d to  carr ie rs . Thu s it  wou ld  seem  cl ea r beyond  ar gum ent th a t th e pu rp os e 
of  th is  bi ll is sim ply  to  co nf or m  th e  re sp on sibi li ties  of  comm on m ot or  carr ie rs  
an d fr e ig h t fo rw ard ers  w ith  th os e al re ady  in  ef fect  in th e ca se  of  ra il  an d w at er  
carr ie rs .

We ha ve  no ted  st at em ents  to  th e  eff ec t th a t th is  le gi sl at io n is  un ne ce ss ar y 
sin ce  th e  sh ip pi ng  pu bl ic a lr eady  is  p ro te ct ed  by  th e in ve st ig at io n an d s us pe ns ion 
pr oc ed ur es  of  th e Co mm iss ion . W e ur ge  th a t th es e pro ce dur es  do no t begin  
to  af fo rd  re m ed ies sufficie nt to  p ro te ct th e in te re st s of  th e  sh ip pin g pu bl ic  in  
th is  re sp ec t. F ir s t of  all , th e  Com miss ion’s in ve st ig at io n and  su sp en sion  pr o­
ce du re s a re  eff ec tiv e on ly as to fu tu re  ra te s.  Sinc e sh ip per s on mo st oc ca sio ns  
us e ra te s  th a t al re ad y a re  in ef fect,  th e ac t pr ov id es  no ef fect ive remed y or re li ef  
aga in s t su ch  ra te s.  Und er  th e p re sen t law , w hat th e  m ot or  c a rr ie r has ob ta in ed  
th ro ugh ex ce ss ive or ill eg al  ra te s  i t  c an  keep.

Th e on ly  a lt e rn ati ve  pre se ntly  av ail ab le  to th e sh ip pe rs —na m el y,  revi ew in g 
th e m yri ad  of  ra te  fil ing s m ad e by  mot or  ca rr ie rs  so th a t th ey , th e  U pp er s,  
m ig ht  p ro te st  thos e ra te s which  api>ear to  be  il le ga l— is ob viou sly too  on er ou s 
to  be  pra ct ic al . Be ca us e of  th e  co mpl ex ity  of  mos t sh ip per s’ ope ra tions  an d 
th e  in tr ic acy  of  th e ra te -f il in g pro ce dur es  us ed  by th e m ot or  ca rr ie rs , an y ef fo rt  
in th is  re sp ec t, no  m att e r how co ns ci en tiou sly mad e, co uld not be gin to pr ov id e
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ad eq uate  pr ot ec tio n to  th e sh ip pi ng pu bli c. Also, mor e of te n th an  no t a sh ip pe r 
fin ds  it se lf  us ing ra te s which  a lr eady  a re  in eff ec t an d w hi ch  a re  bey ond th e 
poin t of  be ing te st ed  by th e sh ip per un les s, of  co ur se , th e  sh ip per  shou ld  cho ose  
to fo llo w th e cu mb ersome  and ex pe ns iv e pr oc ed ur e of fil ing  a fo rm al  co m pl aint  
w ith  th e  Comm iss ion . On th e  o th er ha nd , an  en ti re ly  fe as ib le  a lt e rn ati ve (a nd 
one w hi ch  wou ld im pose  on th e  m ot or  ca rr ie rs  no g re a te r ob lig at io n th an  th e 
ac t a tt em p ts  to  im pose  on th em  in  th e fi rs t pl ac e)  is to  p erm it  th e sh ip pe rs  to  
file  act io ns fo r da mag es  or  re para ti ons in  th os e ca se s w her e they  ha ve  pa id  
ex ce ss ive fr e ig h t ch arge s.

I t m ust  be rec ogniz ed al so  th a t unde r se ct ion 21 6( g)  of th e  In te rs ta te  Com ­
mer ce  Ac t, if  a ra te  is su sp en de d an d th e Com miss ion’s in ves tigat io n ex tend s 
be yo nd  7 mon th s from  th e ef fe ct iv e da te  of th e ra te , th e ra te  au to m at ic al ly  goes 
in to  effect. Once th is  ha pp en s,  th e  sh ip pe r has  no re co ur se  w hat ev er  fo r re ­
im bu rs em en t of  the hig he r ra te s  pa id , even if  th e  Co mm iss ion  u lt im at el y  shou ld  
fin d th a t th e ra te s are  ex ce ss ive.  Sin ce th e fin al Co mmiss ion ac tio n on con­
te st ed  ra te s of ten is  no t ta ken  u n ti l lon g a ft e r th e ra te s  hav e gone  int o effect , 
it  become s cl ea r th at , ev en  if  th e  Co mmiss ion's su sp en sion  pr oc ed ur es  are  fo l­
low ed. th is  is no t ad eq uat e to  giv e th e sh ip pe rs  th e pro te ct io n th ey  need.

It  sh ou ld  al so  be no ted th at,  w hi le  th e Co mm iss ion  may  ch oo se  to  in ve st ig at e 
a  give n ra te , it  may  re fu se  to  su sp en d th e ra te . In  su ch  cases, th e sh ip pe r 
has no  re co ur se  w ha te ve r fo r ex ce ss ive ch ar ge s wh ich  it  m ay  pa y duri ng  th e 
co ur se  of t he  i nv es tig at io n.

In  clo sin g,  we  shou ld  like  to  note  th a t in th e ca se  of  ra il  and  m ot or  ca rr ie rs  
th es e c a rr ie rs  a re  re sp on sibl e to  th e sh ip pi ng  pu bl ic  fo r th e  re im bu rs em en t of 
past  char ges  pa id  un de r ill eg al  ra te s.  In  view of  th is  c le ar re sp ons ib il ity  on th e 
p a r t of  ra il  an d w at er  c arr ie rs , w e ca n see  no rea so n wh y comm on mot or  c arr ie rs  
sh ou ld  b e ex cu sed from  a si m il ar re sp on sibi li ty .

We st ro ng ly  ur ge  yo ur  su bc om m it te e to  give  fa vora bl e co nsi der at io n to th is  
bil l.

You rs  very truly,
E . S. K nutso n .

J un e 26 ,19 61.
li o n . J o hn  B el l W il l ia m s ,
Cha irm an , Tra ns po rtat io n and  Aer on au tics  Sub co m m it te e o f Com m itt ee  on  

In te rs ta te  and For eign  Co mm erce , Hou se  o f R ep re se nta ti ve s,  W as hi ng to n 
D. C.:

W e under st an d th a t Mr.  Gile s Morrow , ge ne ra l counsel  of  F re ig h t Forw ar der s
In s ti tu te , ha s su bm itt ed  a su gg es te d fo rm  of  am en dm en t to  II .R . 5596. Thi s 
am en dm en t, if  en ac ted,  wou ld ad d th e fo llo wing la ng ua ge  to  subs ec tio n (I ))  
of  sec tion  406A o f th e In te rs ta te  C om merce  A c t:

“Pr ov ided , T hat if  th e aw ard  is  ba se d on th e ex ac tio n of  a ra te  found to  be 
unla w fu l un de r sect ion 404 of th is  part  th e sum  or de re d to  be  pa id  sh al l be 
li m it ed  to th e am ou nt  of  pecu nia ry  los s ac tu ally  su ffered  by  co m pl aina nt , as  
sh ow n by  co nq tet en t proo f, and da m ag es  sh al l no t be  pr es um ed  to  re su lt  fro m 
th e  pay m en t of a ra te  foun d to  be unl aw fu l but  th e  bu rd en  sh al l be  upon  com ­
p la in an t to  sho w th e actu al am ount by wh ich  he  su ffered  and ult im at el y bo re 
pec unia ry  los s.”

We un der st an d th a t co ns id er at io n  is al so  be ing give n to  th e  en ac tm en t of  a 
si m il ar am en dm en t to  p a rt  II  of th e  ac t. For d M otor  Co. op po se s Mr. M or row’s 
su gg es te d am en dm en t or  an y si m il ar am en dm en t to p a rt  I I  of  th e ac t, sin ce  in 
our op in io n th ey  wo uld re nder H .R . 5596 co mp let ely  ine ffe ct ive.

F u rt her,  th e  ad dit io n of  th is  lang ua ge , w ithout si m il ar am en dm en ts  to part s 
I an d I I I  of  th e In te rs ta te  Com merce  Act.  wo uld sim ply pr ol on g th e dis cr im i­
nati on  w hi ch  pr es en tly  ex is ts  be tw ee n th e ra il  an d w ate r c a rr ie rs  on th e  one 
hand  and  m ot or  ca rr ie rs  and fr e ig h t fo rw ard ers  on th e oth er . I t  see ms  cl ea r 
to  us  th a t th e main pu rp os e of H .R . 5596 is  to rem ove th e di sc rim in at io n th a t 
p re se n tly  ex is ts  be tw ee n th e vari ous ty pe s of  carr ie rs . T his  be ing so. it  mak es  
no  se ns e to  us  to  put th e  d is cri m in ato ry  fe a tu re s ri ght ba ck  in to  th e a c t th ro ug h 
th e  la ng ua ge  of  th e ab ov e-qu ot ed  am en dm en t. I f  th e ca rr ie rs  a re  conc erne d 
as to  th e  po ss ible ex te n t of  dam ag es  to which  th ey  m ig ht becom e lia ble , we  
su gg es t th a t th e ac t could  be  lim it ed  so th a t th e  ca rr ie rs ' li ab il it y  fo r da mag es  
wou ld  ne ve r exceed th e di ff er en ce  be tw ee n th e unre as on ab le  ch ar ge s pa id  an d 
th e  ra te  su bs eq ue nt ly  fo un d to  be lega l an d pr op er . I t is  Ford 's  ex pe rien ce  
th a t w e ne ve r seek  to  re co ve r m or e th an  su ch  in  an y ev en t. Also  we do no t 
fe el  th a t th e prop osed  am en dm en t wo uld  pr ov id e an y abso lu te  benefit  to  th e
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c a rr ie rs  sin ce  it  wou ld  st il l be  po ss ib le unde r th e ab ov e am en dm en t, up on  su b­
m is sion  of  co mpe tent  proo f, to  re co ve r da m ag es  in ex ce ss  of th e  di fferen ce  be­
tw ee n th e  lega l an d th e il le ga l ra te .

We th er ef ore  ur ge  th a t th e  pr op os ed  am en dm en t not  be  in cl ud ed  in H.R.  5596.
F ord Motor Co.,
E. S.  K nu tson ,

Director  of  Traffic Central Office.

R. J.  R eynolds T obacco Co., 
W in ston -S al em , N.C. , June 21, 1961.

Hon . J oh n Bell W il lia m s ,
Chairman, Subcommittee  on Transporta tion  and Aeronautics  of the House Com­

mi tte e on Inter sta te and Foreign Commerce, House of Representat ives,  
Wash ington , D.C.

D ear S i r : Yo ur co m m it te e hel d hea ring s Ju n e  14 an d 15 on bil l H.R. 5596, 
pr op os in g to am en d th e In te rs ta te  Co mm erc e Act to  pr ovid e civi l li ab il ity fo r 
v io la tion  of  su ch  ac t by  co mmon  carr ie rs , m ot or  ve hic les , and  fr e ig h t fo rw ard ­
er s,  and  it  is  my  unders ta nd in g  th e  re co rd  w as  he ld  open  an  ad dit io nal 10 day s 
to  re ce iv e vie ws  f ro m  o th er in te re st ed  p ar ti es .

In  ad dit io n  to be ing tra ffi c m anager of th is  co nc ern , th e  unde rs ig ne d is cha ir ­
m an  of  th e  Leg is la tive  Com m it te e of  th e N or th  C ar ol in a Tr af fic  Le ague , which  
has in st ru c te d  me to  ex pr es s th e ir  su pp or t of  th is  le gi sl at io n.  At th e pre se nt 
tim e sh ip pe rs  of  fr e ig h t vi a m ot or carr ie rs  a re  w ithout re co ur se  or  re m ed y 
aga in s t un la w fu l or  unre as onab le  eco nom ic ac ts  of  su ch  carr ie rs . Und er  th e 
In te rs ta te  Comm erc e Act  we  hav e reco ur se  aga in s t ra il ro a d  an d w at er  carr ie rs , 
and  a s  ra te s an d ta ri ff s pu bl ishe d by m ot or  ca rr ie rs  ha ve  th e  same eff ect as a 
s ta tu te , we  feel  we  a re  en ti tl ed  to  som e m an ner  of  re li ef fr om  an y unre as on­
ab le  or  u nl aw fu l ac ts .

T he N or th  Car ol in a Tr af fic  Lea gu e is com posed  of  sh ip per s an d re ce iv er s 
of  fr e ig h t in th e S ta te  of  N ort h  Car ol in a,  an d we  st ro ngly  ur ge  an d hope  you r 
co m m it te e wi ll ap pr ov e th is  le gi sl at io n.

You rs ve ry  trul y,
August H eist , Traffic Manager.

Ceco Steel P roducts Corp.,
Chicago, III., June  21, 1961.

Sub comm itt ee on T ransp ort ation  and Aero na utics ,
House Committee on  In ters ta te  and  Foreign Commerce,
Washington, D.C.

Gen tlem en  : We  wish to  spec ifi ca lly  su ppo rt  th e po si tion  of  Mr.  Cha rles  B. 
M ye rs , of  Ch icago,  Ill ., in  his  pre se nta tion  be fo re  you r co mm itt ee , in co nnec­
tion  w ith  H.R.  5596, a bi ll to  pr ov id e civi l li ab il it y  fo r vi ola tions of  th e In te r­
s ta te  Co mm erc e Ac t by m ot or  c a rr ie rs  an d fr e ig h t fo rw ar der s.

T he ex am pl es  giv en  by Mr . M ye rs  can be m ult ip li ed  hu ndr ed s,  po ss ibly  th ou­
sa nd s.  of  tim es  so fa r as  sh ip pers  an d re ce iv er s th ro ug hout  th e  c ou ntry a re  con­
ce rn ed . part ic u la rl y  th e sm al le r sh ip per s an d re ce iv er s w ho  e it her a re n ’t eq uipp ed  
to  coin* w ith  th e mot or  c a rr ie rs  or wh o ju s t sim ply ca nn ot  af fo rd  to do so. Ther e 
a re  m an y ot her  type s of  dam age inf lic ted  up on  th e sh ip pi ng  an d rece iv ing pu b­
lic  by  m ot or  carr ie rs  fo r w ha te ver th e re as on  may  be an d w hat ev er  the in te n­
tion  m ay  be  which  in  ou r op in io n wi ll no t l>e co rr ec te d unti l m ot or  c ar ri ers , as  in 
th e  ca se  of  ra il ro ads , kn ow  fu ll  well  th a t ca re le ss ne ss  o r ba d in te ntions on th eir  
p a r t in al l lik eli hood  will  re su lt  in appro pri a te  civi l pen al ty . W ith no  civ il 
li ab il ity,  th er e is  de fin ite ly  no  in ce nt iv e to  ta ke  co rr ec tive ac tion ex ce pt  in ra re  
ca se s.  As the law  st ands a t  th e  mom en t even  our fin es t m ot or  ca rr ie rs , an d 
th ere  a re  m an y of them , a re  h el ple ss  to  re p a ra te  in  just if ia b le  ca ses.

In  o u r bu sine ss  we  ru n in to  in nu m er ab le  in st an ce s of m is ro uting  by m ot or  
c a rr ie rs  fo r wh ich  th ere  is no  civi l li ab il ity on th e p a rt  of su ch  carr ie rs  re gard ­
le ss  of  how gros s th e m is ro u ti ng  may  be or  how mu ch  it  co st s th e sh ip pe r or  
re ce iv er . Mo st of  ou r sh ip m en ts  a re  sold on a  “f re ig h t al lo w ed ’’ ba si s which  
m ea ns th a t Ceco  pa ys  an d bears  th e ch ar ge s.  How ev er , an  ex trem el y la rg e 
num be r of sh ip m en ts  a re  so ld  on a “no  fr e ig ht al lo w ed ” basi s which  mea ns  th a t 
th e  re ce iv er  wh o is  ge ne ra lly a  sm al l firm  is  pe na liz ed  in  nu m er ou s ca se s in-
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vo lv ing im pr op er  ra te s or  ro ute s.  Su ch  s m al le r sh ip pe rs  ha ve  no qu ali fie d tr an s­
port a ti on  de par tm en ts  no r do  th ey  ge ne ra lly ha ve  ac ce ss  to  a  tr ansp ort a ti on  
co ns ul ting  se rv ice th a t th ey  ca n af fo rd . F u rt her,  th e  am ou nt s invo lved  pe r sh ip ­
m en t a re  su ch  th a t th ey  can ’t af fo rd  to  br in g su it  again st  th e  c a rr ie rs  inv olv ed 
fo r da mag es .

M otor  ca rr ie rs  ha ve  bec om e of  age, so we  sinc er el y be lie ve  th a t it  is  tim e th a t 
th ey  ac ce pt ed  th e ir  re sp on sibi li ty , havin g re ac he d th e ir  m aj ori ty .

You rs  ve ry  truly ,
G. A. McE lroy,

Manager , Tra nsp or ta tion D ep ar tm en t.

E mer so n R adio & P hon ograph  Cor p.,
•Jersey Ci ty , N .J ., June 19,1 961.

Re H.R . 5596.
Ho n. J oh n Bell  W illi am s,
'C ha irm an , Su bc om m it te e on  T ra nsp ort a tion  an d Aer on au tics , Hou se  Co mm it­

te e on In te rs ta te  an d Fo re ign Co mm erce , W as hi ng to n,  D.C.
D ear Si r : Ev en  thou gh  we  a re  la te  in  w ri ting  th is  le tt e r on bi ll II.R.  5596 

de al in g w ith  th e bil l to  am en d th e  In te rs ta te  Co mm erc e A ct  to  pr ov ide civ il 
li ab il it y  whe n th e ac t is vi ol at ed  by  m ot or  ca rr ie rs  an d fr e ig h t fo rw ar der s,  we 
hope  that , yo u will  giv e th is  co nsi der at io n  whe n revi ew in g th e  reco rd .

As  a sh ip per  of va riou s ite ms,  as well  as  a re ce iv er  of  in bo un d sh ip m en ts  of  
nu m er ou s ar ti cl es , we  ha ve  alw ays us ed  th e mot or  ca rr ie rs  and fr e ig h t fo r­
w ard ers . In  th e pas t se ve ra l yea rs  we ha ve  seen  th e mos t dy na m ic  pe rio d in 
ou r tr an sp o rt a ti on  hi stor y.  Ve ry oft en  we  ha ve  fo un d ou rs elve s in a ra te  pr e­
di ca m en t w he re  we  an d th e m oto r ca rr ie rs  ag re ed  th a t th e la w fu l ra te s are  un ­
ju s t and un re as on ab le . P ri o r to  th e  TIM E, In c. , an d D av id so n Tra nsf er  cases , 
it  w as  an  ac ce pt ed  pr ac ti ce  to  ask  th e  In te rs ta te  Co mm erc e Co mm iss ion  to  re ­
vie w th e  ca se  an d giv e au th ori za ti on  to  e it her re p a ra te  or w ai ve co lle cti on  fo r 
und er ch ar ge s.

Si nc e th e Su prem e C our t ga ve  it s  de cis ion,  an d I m ig ht  sa y  a  ri ghtf u l one 
as th e  ac t is w ri tt en , we  as  a sh ip per ha ve  been  pe na liz ed  in  se ver al  si tu at io ns.  
Unles s th e  ac t is am en de d, s it ua ti ons may  ari se  w he re  th e  fr ei ght- pay in g pu b­
lic  w ill  l>e pa yi ng  u n ju st  and  unre as onab le  ra te s w ithout reco ur se .

W e a re  su re  th a t you and your co mm itt ee  wi ll under st an d th a t it  is pr op er  
and  ne ce ss ar y to  am en d th e  a c t so  th a t on ly ju s t an d re as ona ble  ra te s w ill  be 
ch ar ge d.

Very tr u ly  yo urs,
Sa m u el  P or tn oy , 

Gen eral  Tr af fic  Ma nager .

Asso ciatio n of Ame ric an  R ailroads,
D.C ., June  13 ,19 61.

Hon . J ohn  B ell W il li am s,
Cha irman , Tra ns po rtat io n an d A er ona utics  Su bc om mit te e,  In te rs ta te  an d Fo r­

ei gn  Co mm erce  Com mitt ee , U.S. Ho use of  Rep re se nt at iv es , W as hi ng to n,  D.C.
D ear Si r : You r su bc om m itt ee  has under  co ns id er at io n an d has  ch ed uled  

heari ngs Ju ne  14 an d 15 on  H.R. 5596. a bil l to  am en d se ct io ns  204 a an d 406a  
of  th e  In te rs ta te  Co mm erc e Ac t in  o rd er to pr ov id e civi l li ab il it y  fo r viol at io ns  
of  su ch  ac t by  com mon carr ie rs  by  m ot or  ve hic le and fr e ig h t fo rw ar der s.  Th e 
pu rp os e of  th is  le tt e r is  to  expre ss  su pp or t by  th e  Ass oc ia tio n of  Am erican  
R ail ro ads of  H .R. 5596.

H is to ri ca lly , th e  po si tio n of  th e  ra il ro ads has be en  th a t re gu la ti on  of th e 
vari ous mo de s of  tr ansp ort a ti on  sh ou ld  be fa ir , eq ua l, an d im part ia l.  I nd er  
p re se n t law’ th e In te rs ta te  Co mmerce  Co mm iss ion  ha s th e po w er  to  aw ar d da m ­
ag es  o r re para ti ons fo r vi ol at io ns  of  p a rt s  I an d I I I  of  th e In te rs ta te  C om me rce  
Ac t, ap ply in g to ra il ro ads an d to  comm on ca rr ie rs  by  w at er . F or man y ye ar s 
it  w as  as su m ed  th a t wdiile th e  In te rs ta te  Co mm erc e Co mm iss ion  lac ke d such  
a u th o r it y  w ith  re sp ec t to  vi ol at io ns  of  p a rt s  II  an d IV, su ch  re dre ss  could  be 
obta in ed  fr om  th e Fed er al  co urt s.  A re ce nt  de cis ion by  th e  U.S . Su prem e 
C ourt  he ld  th a t nei th er  th e  In te rs ta te  Co mm erc e Co mmiss ion nor th e co ur ts
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had  autho rity , leaving  shippers  wi tho ut legal remedy for  violation s of pa rts  
II  and  IV.

We believe this  to be ano ther ins tance of the fa ilu re  of our regula tory  st at ­
utes  to inclu de all forms of surfa ce  transp ortation in an integrat ed  and  coordi­
nated scheme of regulation , wi th det rimental effect upon the  public  interest. 
Consequently, we urge prompt and favorable consideratio n by your subcommittee  
of H.R. 5596.

I sha ll app rec iate  your  hav ing thi s le tte r made  a pa rt  of the  record of the  
hea ring conducted by your subcommittee on H.R. 5596.

Very tru ly yours, Gregory S. Prince.

Hyman-Michaels Co., 
Chicago, III., June  13, 1961.

Re H.R. 5596.
Hon. J ohn Bell W illiams ,
Chairman of  the Subcommittee on Transportation and Aeronautics of the Uouse 

Committee on Inters tate and Foreign Commerce, Washington, D.C.
Dear Sir : The above-referenced bill was introduced by Congressman Ha rri s

to amend pa rts  II  and IV of the  In ters ta te  Commerce Act (49 U.S.C. 301-327, 
49 U.S.C. 1001-1022). We at tach  a stat ement  which we would like to prese nt 
to your  comm ittee in suppor t of thi s pending legislation . We are advised that  
hea ring s of this bill will be held on Wednesday and  Thursday, June  14 and 15, 
but  because of th e short  notice  we w ill be unable to attend.

The bur den  of the sta tem ent  is th at  this  legis lation is urgent ly requ ired and 
would be of immeasurable benefit  to shippers and  receivers  of merchandise 
using the  motor car rie rs and  fre igh t forwarde rs to move t he ir goods. We urge 
approva l by your  committee and ea rli es t passage by th e H ouse of th is legislation. 

Very tru ly yours,
A. A. Diamond. Traffic Manager.

Statement With Reference to H.R. 5596

My name is Abraham A. Diamond. I am traffic manager of the Hyman- 
Michaels Co. of Chicago, Ill. , a deale r and  broker  in scra p iron and  steel. I am a 
practit ion er before the In te rs ta te  Commerce Commission, and  an atto rney -at-  
law, a member of the  bar of the  St ate of Illinois and the Supreme Court of the 
United States.

Since the  passage of pa rts  II  and  IV of the In ters ta te  Commerce Act in 1939 
and  1942, respective ly, the re has  been a dis tinc t fa ilu re in the enforcement of the 
will of the  Congress with reg ard  to the  regu lation of these modes of transpo rta ­
tion. The  regulatory  legis lation con tain s prohibi tions which State  the policy 
th at  motor ca rriers  and fre igh t forward ers  must not charge excessive or unrea­
sonable rates.  Unjust, unre ason able , disc riminatory, and pre jud icial rate s, 
rules , and  pract ices  are  declared unlawful.

Unt il the  decision of the  Supreme C ourt  of the  United Sta tes  in T.I.M.E ., Inc. 
v. The United States  (79 S. Ct. 994) , decided May 8, 1959, the  In te rs ta te  Com­
merce Commission and the shippe rs of the  United Sta tes had worked out, em­
piric ally,  a method for jus tice and  obta ining damages for  ra te  exac tions  held 
to be un just and unreasonable by the  In ters ta te  Commerce Commission. This 
involved a cumbersome circu itous method—suit s had  to be filed pr ior  to handling 
with the  Int er state Commerce Commission for  i ts opinion.

In  the  pas t, motor ca rri er  opera tor s and fre igh t for wa rde rs contended th at  
legi slation sim ilar to the insta nt bill  was unneces sary; unnecessary because  t he  
involved procedure  was in exis tenc e and could sat isfy any reasonable  complain­
ant . Ano ther  argumen t used ag ain st previous proposals of this  na ture  was that  
Congress delibera tely avoided inclusion of thi s provision in the  orig inal  enac t­
ments . There  is nothing to sup por t thi s stat ement  other tha n the  admitted omis­
sion and  the  fac t that  both the  motor ca rri er  and  fre igh t for wa rder industries  
were  to be protec ted by this  congre ssional shield.

Regardless of what may have  been the  fac t 25 year s ago, it  does appear that  
today many shippers  are  suffe ring repe ated  inju ries  from un jus t and  unreason­
able fre igh t rate s, rules, and  regulations, techn ically  legal because properly filed, 
but, unm istak ably , unlawful . Shippers may be wronged but  have no means of 
remed ying tha t wrong, or rece iving  compensation for their  in juri es.
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Any argu men t th at  as se rt s th a t th e In te rs ta te  Com merce Com mission  will  be 
flooded by com plai nts,  friv olo us  in  na tu re , is no t wor thy of th e mo tor  ca rr ie r 
and fr ei gh t fo rw arde r indu str ies . Respo nsible  shipp ers , in te re ste d in fos ter ing  
a  he al th y na tio na l tran sp or ta tio n sys tem , common ca rr ie r bas ed,  and un der re a­
sonable  governm ental  regu lat ion , will  use  the rem edies  to wh ich  the y ar e en­
tit led w ith  cau tio n and  c ircu mspection .

Th is leg isl ati on  is long  ove rdue, an d sho uld  be app rov ed an d passe d in order 
to  righ t an  obvious wrong. I  st ro ng ly  urge , on beha lf of my com pany, the  ap ­
prov al of th is  leg isla tion .

Aerospace I ndustries Association of America, I nc.,
Washin gto n, D.C., Ju ne  H , 1961.

Re  H.R. 5596.
Hon. J ohn Bell Will iam s.
Chairman, Subcommittee on Transporta tion  and Aeronautics, Committee on 

In ters ta te  and Foreign Commerce, House of Representatives, Washington, 
D.C.

Dear Sir : On behalf of th e me mb ers  of th is assoc iat ion , we urge  th at your 
subc om mi tte e give fav orab le cons iderat ion to H.R. 5596 and th a t it  recommend 
ea rly  en ac tm en t of th is vi ta l leg isl ati on .

Th e Aeros pac e In du str ies As soc iat ion  is a tr ad e associa tio n whose mem ber­
sh ip  comp rises the  pr inc ipa l m an uf ac tu re rs  of ai rc ra ft , guided mis sile s, roc kets 
an d eng ines, accesso ries , pa rts , m at er ia ls  and  components  use d in th e cons tru c­
tio n and op erati on  of com plete ai rc ra ft , missiles, and sp ac ec raft.  In  the cou rse  
of  th ei r opera tions,  members  of th is  ass oc iat ion  offer cons ide rab le qu an tit ies 
of  m at er ia l fo r tran sp or ta tio n by mo tor ca rr ie rs  and frei gh t fo rw arde rs . Ac­
cor dingly , the y have  a very m at er ia l concern , as  shippers , in secu rin g rem edial  
leg isl at ion which will give  the m re dr es s before  the In te rs ta te  Commerce Com­
missio n fo r the recovery of un la wfu i charges on pas t sh ipmen ts tran sp or ted 
by tho se mod es of tran sp or ta tio n.

At  the presen t tim e such a reme dy  is av ail ab le to them only with  res pect 
to vio lat ion s by ra ilr oa ds  a nd  othe r ca rr ie rs  shbje ct to par t I an d w ater  ca rr ie rs  
subjec t to par t II I of the  In te rs ta te  Comm erce Act. Ena ctmen t of H.R.  5596 
wi ll merely  pla ce al l types of re gu la ted in te rs ta te  ca rr ie rs  on an  equ al footing, 
thereb y ma kin g avail ab le to sh ippe rs  th e ex pe rt offices of th e In te rs ta te  Com­
me rce  Commiss ion for de term inat ion,  when occasions ari se,  as  to th e rea son abl e­
nes s of ra te s cha rged on pa st  sh ipm ents.  An in jured pa rty would  also , if  he so 
desir ed , he given  the  choice to pu rs ue  hi s rem edy in a U.S. d is tr ic t co ur t of 
comp ete nt jur isd ict ion .

Congr ess  ha s he retof ore cons ide red sim ila r pro posal s bu t leg isl ati ve  his tor y 
indica tes th a t the  pr im ary reason s fo r fa ilu re  to en ac t pa st  leg isl ati on  was the  
then  ex is tin g in te rp re ta tio n of th e In te rs ta te  Commerc e Ac t by th e ICC th at , 
pred icated  upon  an  ad m in is trat iv e de term inati on  by the  Com mission  as to the  
unreason ab len ess of the  ra te s ch arged,  agg rieved  shi ppers  could secure  red res s 
fo r th ei r grieva nce s from th e co ur ts  un de r the  common law. Howev er, th at  
av en ue  fo r rel ief  was closed by th e dec ision of th e U.S. Supre me  Court  in the  
ca se  of T.I .M.E ., Inc. v. Uni ted St at es  of  Am eric a, 359 U.S. 464, dec ided May 18, 
1959. In  th e T.I.M.E. case , it  wa s held th a t the fa ilur e of Congres s to provide 
fo r suc h re lie f removed  al l rem edies  fo r shi ppers  cla iming  pa st  un rea sonable ­
ness of ra te s,  includ ing  the common  law  righ t to seek  redres s fro m the  cou rts.

For  th a t reason , and  no tw ith stan di ng  th e ma xim  in equity to th e contr ary , 
sh ippe rs  by motor ca rr ie rs  an d fr ei ght fo rw arde rs  mus t now  suf fer  a wrong 
with ou t a reme dy. Only Congr ess  can pro vid e th e necessa ry rel ief , and it 
is  ou r recommendation th at  it  do so by en ac tm en t of H.R . 5596.

I t  is res pe ctf ull y requested  th a t th is  le tte r be made a p a rt  of th e record  of 
he ar in gs  on th is  bill.

Your very tru ly,
Allen J.  O’Brien, 

Director, Traffic Service.
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New  York , N.Y., June 13, 1931.

J oh n  B ell W il li am s,
C ha irm an  of  th e Subco m m it te e on  Tra nsp ort at io n an d A er onautics  of  H ou se  

Com m it te e on In te rs ta te  and  For eign  Co mm erce , W as hi ng to n,  D.C.:
U nders ta nd  he ar in gs  a re  sc he du le d Ju ne  14 and 15 on  H .R . 5596. F or m an y 

years  we ha ve  bee n st ro ngl y in  fa vor of  legi sl at io n which  wou ld  per m it  re p a ra ­
tio n on th e p a rt  of  mot or  c a rr ie rs  an d fr e ig h t fo rw ar der s.  Due  to ou r in ab il it y  
to  app ea r in  pe rson  be fo re  y ou r co mm itt ee  in  su ppo rt  of  th is  re so lu tion  we  ask  
th a t yo u m ak e re co rd  o f o ur  s tr ong  s upport  f o r pa ss ag e.

R. O. E ri ck so n, Ge neral Tra ffic Man ag er , The  A na co nd a Co.

Cul liga n, I nc., 
N or th br oo k,  111., June Il f, 1961.

Hon . J oh n B ell W il lia m s,
Cha irm an , Su bc om m it te e on  Tra nsp ort at io n an d Aer on au tics , H ou se  Com m it tee 

on  I n te rs ta te  a nd  F or ei gn  Co mm erce , W as hi ng to n,  D .C.
D ear S i r : Due  to  th e sh o rt  no tic e,  we  a re  una ble  to  appear a t th e  hea ri ngs 

on Ju n e  14 an d 15 yo u a re  co nd uct in g in co nn ec tio n w ith  th e  hil l, H.R. 5596, 
to  est ab li sh  a re para ti on  pro vi sion  in  p art s I I  and IV  of  th e  In te rs ta te  Com­
m er ce  Ac t.

The re fo re , be ca us e of  th is  in ab il it y  to ap pe ar , we as k th a t th e  a tt ac hed  s ta te ­
m en t he  in clud ed  in  th e re co rd  on be ha lf  of  Cul lig an , In c.  We wi ll ap pre ci at e 
any th in g  t h a t ca n be  d on e i n th is  r eg ar d.

Very tr u ly  yo ur s,
Noh l A. B ra un , Traff ic Ma nager.

Stateme nt  F rom Cul lig an , I nc ., Northbrook , I I I .

W e unders ta nd  th a t Con gr es sm an  H arr is  has in tr oduce d a  bil l, H.R.  5596, 
to  est ab li sh  a  re para ti on  pro vis io n in p a rt s  I I  and  IV  of  th e  In te rs ta te  Com­
m er ce  Act.

Si nc e th e  de cis ion of  th e  Sup re m e Cou rt  of  th e  U nite d S ta te s in  T. I.M .E . v. 
Th e U ni ted S ta te s o f Amer ica (79  S. Ct. 90 4) , de cide d May 8, 1959, sh ip per s no  
lo ng er  ca n ob ta in  re para ti on  of ex ce ss ive or  unr ea so nab le  ch arg es pai d to  m ot or  
c a rr ie rs  an d fr e ig h t fo rw ard ers . In  view of  th e fa c t th a t p a rt s  I I  an d IV  of 
th e  In te rs ta te  C om me rce  Act  p ro vid e th a t m ot or  ca rr ie rs  and  fr e ig h t fo rw ard ers  
a re  pro hi bi te d from  char gin g ex ce ss ive or unr ea so nab le  ra te s,  it  wo uld  see m 
n a tu ra l th a t re para ti ons be  obta in ab le  whe n ex ce ss ive or un re as on ab le  ra te s 
a re  ch ar ge d an d co lle cte d. A t p re se n t a sh ip per  m ay  co m pl ai n to  th e In te rs ta te  
Co mmerce  Co mm iss ion  and up on  pr oo f be  aw ard ed  re p a ra ti o n  on th is  ty pe  of  
char ges  whe n a ra il  or  w ate r c a rr ie r is invo lved  and it  cert a in ly  seem s re as on­
ab le  th a t th e law  ap pl y likew is e to  mot or  ca rr ie rs  and fr e ig h t fo rw ar der s.

We , th er ef or e,  are  heart il y  in  ac co rd  w ith  th e pr ov is io ns  of  th e hil l H.R. 5596 
and  p ra y  t h a t e ve ry th in g po ss ib le  be d one to  ass u re  i ts  pa ss ag e.

Si nc erely yo urs,
Noh l A. B ra un , Traff ic Ma nager.

Aberdeen Cha mb er  of C ommerce ,
Ab er de en , S . D ak ., June H , 1961.

Ho n. J oh n B ell W il lia m s,
Cha irm an , Tra ns po rt ation  an d Aer on au tics  Sub co m m it te e,  In te rs ta te  an d For ­

ei gn  Co mm erce  C om m it te e,  H ou se  o f Rep re se nta ti ve s,  W as hi ng to n,  D.C.
Dear  Sir  : We as k th a t yo u p u t th e  A be rdee n Cha m be r of Co mm erc e on re co rd  

in  su pport  of H.R.  5596. As re p re se n ta ti ves of  ov er  350 sh ip per s an d re ce iv er s 
of  fr e ig h t in  Ab erd een, S. D ak ., we be lie ve  th a t it  is hi gh  tim e th a t com mo n 
ca rr ie rs  by  mot or  ve hicles  and  fr e ig h t fo rw ard ers  be  su bje ct  to  re par at io n  pr ov i­
sion s co m pa ra bl e to th os e no w pr ov id ed  in  p a rt s  I and I I I  of  th e In te rs ta te  
Co mmerce  Act fo r ra il  a nd w a te r tr ansp ort a ti on .
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We will  no t be  ab le  to a tt end  th e sc he du le d he ar in gs on  Ju ne  14 and  15, but 
I am  cert a in  th a t our  su pp ort  of  th e pro vis io ns  in  H.R . 5596  w il l be  br ou ght 
fo rc ef ul ly  ou t by  th e  re pre se nta ti ve of  t h e  N at io nal  In d u s tr ia l Tr aff ic Le ag ue .

Yo urs  t ru ly ,
J oh n A. D uP ont, Traf fic  M an ag er .

Nat iona l Association of R ailroad  and  Util it ie s Com mis si on er s,
W as hing ton,  D.C. , June  1 5,1 961.

Re H.R.  5596.
Ho n. Jo nN  B ell  W il li am s,
Ch airm an , Subc om m it te e on T ra nsp ort a tion  and Aer on au tic s,  C om m it te e on 

In te rs ta te  an d Fo re ign Co mm erce , H ou se  o f Rep re se nta ti ve s,  W as hi ng ­
ton , D.C.

Dear Cha ir m an  W il li am s : The  N ational Assoc ia tio n of  R ail ro ad  and U til i­
ti es  Com m ission er s is a  volu nt ar y org an iz ati on  em br ac in g w ithi n it s mem be r­
sh ip  th e m em be rs  o f th e re gula to ry  c om m ission s an d bo ar ds  o f th e  s ev er al  S ta te s 
of  th e  U ni te d S ta te s.  Th ese are  th e S ta te  ag en cies  ch ar ge d by s ta tu te  w ith th e 
duty  of  re gu la ti ng  th e tr ansp ort a ti on  ag en ci es  an d pu bl ic  u ti li ti es oper at in g  in 
th e ir  re sp ec tive  Sta te s.

A t a  re gu la r m ee ting  of  th e  ex ec ut iv e co m m itt ee  he ld  in W as hi ng to n,  D.C., on 
M ar ch  8 and  9 of  th is  ye ar , a re so lu tion  w as  ad op ted ur gi ng  th e  en ac tm en t of  
S. 676 and H .R . 2765, 87 th Co ng ress . Su ch  legi sl at io n wo uld  per m it  sh ip per s 
to  co ve r re para ti ons fr om  m ot or  ca rr ie rs  fo r un re as on ab le  ch ar ges  on  p a s t sh ip ­
men ts .

II .R . 5596 em br ac es  th is  same re lief . I under st and  th a t hear in gs w er e he ld  
be fo re  yo ur su bc om mitt ee  yes te rd ay  an d  to da y on H.R. 5596. Enc lo se d is  a  
copy  of  a re so lu tion  ad op ted by th e ex ec utive co mm itt ee  of th is  as so ci at io n in 
su pport  of  su ch  le gi slat io n an d it  wou ld  be  ap pre ci at ed  if  th is  co uld be inc orpo ­
ra te d  in th e  re co rd  of y ou r h ea ring s.

Th a nk ing yo u fo r yo ur  c oo pe ra tio n,  I re m ai n,
Sin ce re ly  yo urs,

Aust in  L. R oberts, J r. ,
Gen eral  So lic ito r.

R eso lut ion  F avoring E nactm ent of S. 676 and II .R . 2765, 87t ii  Congress

W her ea s th e  U.S . Su prem e Cou rt,  in  a 5-4 decis ion , has he ld  th a t sh ip pe rs  
ca nn ot  re co ve r re para ti ons from  m oto r ca rr ie rs  fo r unre as onab le  ch ar ge s on 
p ast  shi pm en ts  (T .I .M .E ., In c ., v . U.S ., 3 59 U.S . 464) ; a nd

W he re as  th is  decis ion has  nu ll if ied th e  lo ng st an di ng  pr oce dure  es ta bl is he d 
in  th e ca se  of  B el l Potato Ch ip Co. v. Abe rd ee n Tru ck  L in es  (43  M.C.C. 33 7) , 
under w hi ch  sh ip per s via  mot or  c a rr ie r  co uld obt ai n re para ti on  w her e ra te s on 
past  m ov em en ts w er e shown  t o be  un re aso n ab le : a nd

W her ea s su ch  decis ion has  co m pl etel y and  ef fectua lly  barr ed  an y reco ve ry  
by an y m ea ns of  un re as on ab le  ch ar ges  on  p ast  sh ip m en ts  vi a m oto r c a r r ie r ; an d

W he re as  th ere  has  been in tr oduc ed  in  th e 87 th  Co ng ress  S. 676 and  H.R. 2765 
to  pr ov id e fo r re para ti on  aw ard s in  co nn ec tio n w ith  sh ip m en ts  v ia  m oto r ca r­
ri e rs  ; a nd

W he re as  re para ti ons a re  pre se ntly pr ovi de d fo r in  co nn ec tio n w it h  sh ip m en ts  
v ia  ra il ro ads and  w ate r carr ie rs , and  th ere  is no  ju st if ic at io n fo r de ny ing to  
th e pu bl ic  th e  sa m e ri gh t of  re dre ss  in  co nn ec tio n w ith  s hi pm en ts  v ia  m oto r ca r­
ri e rs  : Now,  th er ef ore , be  i t

Re so lved . T h a t th e ex ec ut ive co m m it te e of  th e N at io nal  Ass oc ia tio n of R ai l­
ro ad and U ti li ti es Com miss ione rs  her eb y go on  re co rd  as  fa vori ng and  ur gi ng  
en ac tm en t of  S. 676 an d H.R.  2 765; an d

Res ol ve d fu rt her,  T hat a cop y of  th is  re so lu tion  be se nt by th e  se cre ta ry  to  
tive s of th e  as so ci at io n ar e  h er eb y au th ori zed  to appear on beh al f of  t he  a ss oc ia ­
tion a t any heari ng  th a t m ay  be hel d  be fo re  an y co mm itt ee  of  Co ng ress  to  
co ns id er  any  le gi sl at io n look ing to w ard  em bo dy ing th e re li ef pr op os ed  in  th es e 
bi lls a nd  p re sen t t he  v iew s of  the  as so ci at io n  a s ex pr es se d h e re in ;

Res ol ve d fu r th er.  T hat a cop y of  th is  re so lu tion  be se n t by th e  se cr et ar y  of  
ea ch  m em be r of  th e Com mittee s on  In te rs ta te  an d For ei gn  Co mm erc e of  th e  
Sen at e and t he  Ho use.
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T h e  Sou th we stern I nd us trial T ra ffic  Leag ue,
Dallas, Tex., June 21, 1961.

Hon . J oh n Bell  W il lia m s,
Chairman, Subcommittee on Transportation and Aeronautics,
House Committee on Interstate  and Foreign Commerce, Washington, D.C.

D ear Cong ressma n W il lia m s : Th e Sou th w es te rn  In d u s tr ia l Traff ic Lea gue 
unders ta nds th a t he ar in gs w er e co mplete d on Ju n e  14 an d 15 on  II .R . 5596, a 
bi ll to  am en d th e In te rs ta te  Co mm erc e Ac t in  o rd er  to  pro vi de  civ il li ab il it y  
fo r vi ol at io ns  of  sa id  ac t by  comm on ca rr ie rs  by  m oto r ve hicle an d fr e ig h t 
fo rw a rd e r ; an d th a t th e  re co rd  has been he ld  open fo r an  ad dit io nal 10 day s in  
o rd er to  rece iv e re p re se n ta ti ons fr om  o th er in te re st ed  part ie s.

T he  Sou th w es te rn  In d u s tr ia l Tr aff ic Lea gu e is an  ass oci at io n  of  t ra n sp o rt a ti on  
d ir ec to rs  an d tra ffi c m anagers  re pr es en ting in dust ry  and  co mm ercial  o rg an iz a­
ti ons th ro ug ho ut th e  Sou th w es t. I t  has  no ca rr ie r mem be rshi p.  Th e leag ue  
sp ea ks fo r it s mem be rshi p in  m a tt e rs  of  g en er al  tr an sp o rt a ti o n  in te re st s.

W e su pport  th e princ ip le s co nt em pl at ed  by  H .R . 5596. I t  is th e vie w of  th e  
m em be rs hi p of  th is  le ag ue  th a t th e  tim e has  com e w he n m ot or  ca rr ie rs  and 
fr e ig h t fr ow ard ers  sh ou ld  be  ex pe ct ed  to  ac ce pt  th e ir  re sp on sibi li ty  to  th e  
sh ip pi ng  pu bl ic  in  th e sa m e m anner as  ra il ro ads and  w a te r c a rr ie rs  under  p a rt s  
I  and  I I I  o f th e In te rs ta te  C om merce  Ac t.

W e sinc er el y hope  th a t th is  bi ll wi ll be fa vora bly  re port ed  out of  y ou r co m m it­
tee,  and  th a t it  w ill  even tu ally  be  en ac te d in to  la w  as  a  p a r t of  th e  In te rs ta te  
Co mmerce  Ac t.

You rs trul y,
C. M. D a w k in s , Pre si de nt .

T he  T exas I nd us trial T ra ffic  L eagu e,
Dallas, Tex., June 21,1961.

Hon . J oh n B ell W il lia m s,
Chairman, Subcommittee on Transportation and Aeronautics,
House Committee on Intersta te and Foreign Commerce,
Washington, D.C.

My D ear Congressman W il l ia m s : We unders ta nd  th a t hea ri ngs were he ld  
on Ju n e  14 an d 15 on H.R . 5596 , a bil l to  am en d th e In te rs ta te  Co mm erc e Act 
to  pro vi de  civ il li ab il it y  fo r v io la tions of  su ch  ac t by comm on carr ie rs  by m oto r 
ve hi cl e an d fr e ig h t fo rw ard er,  an d th a t sin ce  on ly 2 days of  hea ring s w er e 
sc he du le d th e re co rd  is  be in g he ld  oi>en fo r an  add it io nal 10 da ys  to re ce iv e 
th e  v iews o f ot her  i n te re st ed  part ie s.

T he  Tex as  In d u s tr ia l Tra ff ic  Lea gu e is a no np ro fi t T ex as  co rp or at io n,  o rg an ­
ized  to  pr om ote th e tr an sp o rt a ti o n  in te re st s of  it s m em be rshi p.  The  m em be rshi p 
of  th e  le ag ue  is m ad e up  of T exas bu sine ss  firms , in dust ri es , an d co mmercial 
org an iz at io ns th ro ughout th e  S ta te . I t sp ea ks  in beh al f of  it s mem be rshi p in  
m a tt e rs  o f g en er al  t ra n sp o rt a ti o n  in te re st .

T he  leag ue  su pp or ts  th e  ob je ct iv es  of  H.R . 5596. The  bi ll seek s to remed y 
an  u n fa ir  si tu at io n  which  ex is ts  to  th e de tr im en t of  th e sh ip pi ng  publi c. U nd er  
p a rt s  I an d I I I  of  th e In te rs ta te  Co mm erc e Ac t, a rem ed y a t la w  in  th e fo rm  of 
da m ag es  or  re par at io n , w her e ju st if ie d,  is av ai la ble  to  a  sh ip per  wh o is in ju re d  
by  a vi ol at io n of th e  In te rs ta te  Co mm erc e Act , on th e p a rt  of  ra il ro ads or w ate r 
ca rr ie rs , bu t th er e are  no  co m par ab le  pr ov is io ns  in  p a rt s  I I  an d IV of  th e  act  
w hic h g ov ern m ot or  c a rr ie rs  a n d  f re ig h t fo rw ar der s,  r es pe ct iv ely.

Up un ti l a re ce nt  de cision  of  th e  Su pr em e C ourt  in T.I .M .E . v. United  S ta te s  
(35 9 U.S . 46 4) , th ere  w as  avail ab le  to  th e  sh ip pi ng  pub lic a part ia l bu t some­
w h a t co mp lex  an d no t en ti re ly  sa ti sf ac to ry  rem ed y fo r vio la tion  of  th e ac t by a 
m oto r carr ie r,  but th e  C ou rt ’s de cision  in  th a t ca se  has ta ken  aw ay  even th a t 
p a r ti a l re lie f.

T here  is  a ge ne ra l fe el in g am on g th e sh ip pi ng  pu bl ic  th a t th e mot or  c a rr ie r 
and  fr e ig h t fo rw ard er in dustr ie s ha ve  arr iv ed  a t a st age of  m atu ri ty  w hi ch  
w a rr a n ts  th e ir  be ing  m ad e an sw era b le  to  th e sh ip pi ng  pu bl ic  fo r in ju ry  re su lt ­
in g fr om  th e ir  vi ol at io ns  of  t h e  ac t.  The  pre se nt s ta tu s of  th e  la w  pe rm its th es e 
c a rr ie rs  to  av oid th e ir  re sp onsi b il it y  to  th e  pu bl ic  th ro ugh de lay s, an d in th e 
ca se  of  m ot or  ca rr ie rs , m is ro uting , as  we ll as  th ro ugh  o th er devic es,  w ith  no  
fe a r  of  re tr ib ut io n.
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T he  si tu at io n  is one w hi ch  has ac tu ally  ne ed ed  co rr ec ting  fo r a g re a t m an y 
years —motor  ca rr ie rs  and  fr e ig h t fo rw ard ers  sh ou ld  be ex pe cted  to  liv e up  to  
th e ir  re sp on sibi li ties  in  th e  sa m e m an ne r an d to th e  sa m e de gree  as ra il ro ads 
and  w at er  c arr ie rs .

We  sinc erely hope  th a t II .R . 5596 will  ha ve  y ou r m os t fa vora ble  co ns id er at io n.  
Res pe ct fu lly  su bm it te d,

S. C. O’N ea l,
Cha irman , Leg is la ti ve  Com mitt ee .

P it t sb u r g h , P a ., Ju ne  1 4,1 961.
C h a ir m a n , Subcom m it te e on  T ra ns po rt at io n an d Aer o n au ti cs,
H ou se  Com m it te e on I n te rst ate  and  F oreig n Com m er ce,
W as hing ton,  D.C .:

The  N at io na l Su pp ly  Div is ion,  Armc o St ee l Co rp. , fa vors  Ho use bi ll  5596  
w hi ch  prov ides  civi l li ab il it y  fo r vi ol at io n of  th e ac t by  m ot or  an d fr e ig h t fo r­
w ard ers  c ommon carr ie rs .

W.  E . Sta u ffer , Traf fic  Ma nager.

N at io na l R et ail  M er c h a n ts  Ass oci ati on ,
Ju ne  1 2,1 961.

S u b je c t: II .R . 5596.
H o n . J ohn  B el l W il l ia m s ,
Ch airm an , Subco m m it te e on  Tra ns po rtat io n an d Aer on au tics ,
H ou se  C om mitt ee  on I n te rs ta te  an d Fo re ign Comm erc e,
W as hing ton,  D.C.

D ear  C h a ir m a n  W il l ia m s : Th e N at io nal  R eta il  M er ch an ts  Assoc ia tio n,  
In c. , un de r th e law s of  New  Yo rk S ta te  in  1911, is  a na ti onal tr ade  as so ci at io n 
fo r de pa rtm en t,  sp ec ia lty,  an d ch ai n st ore s w ith a  m em be rshi p in al l of  th e 50 
Sta te s.  I t ha s appro xim at el y  11,500 mem be r st ore s who se  to ta l annual sa le s 
vo lume is ab ou t $19  bi lli on . R ep re se nta tive  of  it s  m em be rshi p ar e  R. II . Macy 
& Co., Ne w Y ork ; M ars hall  F ie ld  & Co., C hi ca go; W oo dw ar d & Lo throp,  W as h­
ingt on . D .C .; th e .1. L. Hud so n Co., D et ro it , and m an y oth er  st ore s who se  
na m es  a re  well  kn ow n th ro ughout th e co un try.  Thes e st ore s a re  la rg e use rs  of  
al l fo rm s of tr an sp o rt a ti o n  includ ing mot or  comm on carr ie rs , su bj ec t to  p a rt  I I  
of  th e  In te rs ta te  Co mmerce  Act . an d fr e ig h t fo rw ard ers , su bj ec t to  p a r t IV . 
On  pr ac ti ca lly  al l sh ip m en ts  ou r mem be rs pa y th e  tr an sp o rt a ti on  ch ar ge s.

I t ha s long  be en  a m a tt e r  of  ba sic tr an sp o rt a ti on  po lic y of th is  as so ci at io n 
th a t motor  ca rr ie rs  and  fr e ig h t fo rw ard ers  sh ou ld  be su bj ec t to  re para ti on  
pr ov is io ns  si m ilar  to  th e  ra il ro ads unde r p a rt  I an d w a te r carr ie rs  und er  p a r t 
I I I  of  the  In te rs ta te  C om merce  Act.

I t  see ms  lik e a m a tt e r of  sim ple ju st ic e th a t our  m em be rs  be per m it te d  to  re ­
co ve r excess tr an sp o rt a ti o n  ch ar ge s whe n mot or  c a rr ie rs  o r fr e ig h t fo rw ard ers  
im po se  un re as on ab le  fr e ig h t ra te s.  We a re  ab le  to  re co ver  su ch  ch ar ge s fr om  
ra il ro ad  an d st ea m sh ip  line s,  wh y sh ou ld n’t we ha ve  th e  sa m e ri ght w ith m oto r 
comm on carr ie r and  fr e ig h t fo rw ar der s.  Thi s has  a lw ays been  im port an t bu t i t  
become s part ic u la rl y  im port an t in  view of th e Sup re m e C ourt ’s 5 to  4 de ci sion  
in  No. 68, TI M E,  In c.  v. U.S ., an d No. 96 Dav id so n T ra nsf er an d St or ag e Com­
pa ny , Inc.,  v. U.S ., w her ei n  th e co urt  fo un d th a t “u nder th e st a tu te  th e re co ve ry  
of  re par ati ons or  dam ag es  ari si ng  from  th e appl ic at io n of  un re as on ab le  ra te s  
on  p ast  m ot or  c a rr ie r s h ip m en ts  is  precl ud ed .”

I t  is our unders ta ndin g  th a t he ar in gs  will  be  he ld  on II .R . 5596 on Ju ne  14 
an d 15, 1961, an d we al so  unders ta nd  th a t be ca us e on ly  2 da ys  of  hea ri ngs hav e 
be en  ar ra nged  it  w ill  not be  po ss ible fo r us  to  per so nal ly  ap pe ar  bef or e your  
co m m itt ee  an d te st if y.  Co ns eq ue nt ly , we  wou ld appre c ia te  ve ry  muc h yo u ta k ­
in g ou r vie ws  in to  co nsi der at io n  an d we  re sp ec tful ly  re quest  th a t you m ak e our 
le tt e r a p a rt  of th e re co rd  o f th e he ar in gs .

Res pe ct fu lly ,
R obert E . V a n t in e ,

Ch airm an , N R  MA Tra nsp ort ation Com mitt ee .
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Statement of Illino is T erritory I ndustrial Traffic  League in Support of 
Bill II .R . 5596

My na me is P. W. K ro ek er . I am  D ir ec to r of  T ra nsp ort a ti on  fo r C urt is s 
C an dy  Co., Chicago, Ill . I ha ve  bee n ac tive in  tr an sp o rt a ti o n  ci rc le s fo r 30 
yea rs , an d curr en tly , am on g o th er th in gs , am  pre si den t o f  th e Il lino is  T err it o ry  
In d u s tr ia l Traff ic Le ague .

The Il lino is  T err it o ry  In d u s tr ia l Traff ic Lea gu e is  a  vo lu nta ry , un inco rp o­
ra te d  no np ro fit  as so ci at io n,  orga ni ze d fo r th e  pur po se  of pr om ot in g an d pro ­
te cti ng  tr ansp ort a ti on  in te re s ts  of  bu sine ss  an d in dust ry  lo ca te d th ro ughout th e  
S ta te  of  Il lino is  an d th e  im m ed ia te ly  ad ja cen t te rr it o ry . I t ’s mem be rshi p 
em br ac es  su bst an ti a ll y  a ll  ty pe s of  in dust ry , in cl ud in g ch am be rs  of  commerce  
and  tr ad e  as so ciat io ns . I t ’s mem be rshi p cu rr en tl y  st an d s a t 223 mem be rs  wh o 
use  a ll  fo rm s of  tr an sp o rt a ti o n  by ra il , w at er , fr e ig h t fo rw ar der , an d m ot or  
ca rr ie r.

B il l H.R.  5596 is one of se ve ra l pe nd in g bi lls de sign ed  to  co rr ec t ob viou sly  
an  u n fa ir  si tu ati on  which  ad ve rs el y af fe ct s th e in te re st s of  th e  sh ip pi ng  pu bl ic . 
U nder  part s I an d I I I  of  th e  In te rs ta te  Co mm erc e Act, a sh ip per  wh o is  in ju re d  
by a vi ol at io n of th e a c t by  a ra il ro ad  or  a w ate r ca rr ie r,  has a remed y a t law  
and  c an  ob ta in  d am ag es  o r re para ti on  w he re  ju st if ied.

T here  a re  no  co m pa ra bl e pr ov is ions  in  p a rt s  I I  an d IV  of  th e ac t go ve rn in g 
m ot or ca rr ie rs  an d fr e ig h t fo rw ar der s,  an d th e Sup re m e C ou rt  in T.I. M .E . v. 
U ni te d S ta te s  (359 U.S . 464,  3 L. ed. 2d 952 (1 959)) , has re ce nt ly  he ld th a t th e 
la w  pr ec lu de s an y re para ti on  fo r da mag e ari si ng  ou t of  th e  past  ap pl ic at io n of 
unr ea so nab le  ra te s.  T he  ef fe ct  of  th a t de cis ion  was  to  le av e sh ip pe rs  w ithout 
any  remed y in law fo r a v io la tion of  th e ac t by  a m ot or  carr ie r.  At  th e sa m e 
tim e,  th e ra pid  gr ow th  an d in cr ea si ng do m in an t po si tion  of mot or  ca rr ie rs  an d 
fr e ig h t fo rw ard ers  in  th e tr an sp o rt a ti on  in dust ry  has give n ri se  to  a g re a te r 
ne ed  th an  ha s he re to fo re  ex is te d  fo r pr ot ec tion  of  sh ip per s again st  vi ol at io ns  of 
th e  ac t. The re  is, th er ef ore , m uc h in te re st  an d co nc ern on th e  p a rt  of  in di vi du al  
sh ip per s fo r re m ed ia l le gis la tion  wh ich  is  fe lt  to  be  a lr eady  lon g overd ue .

In  he ar in gs  be fo re  co ng re ss io na l co mm itt ee s co ve ring  ea rl ie r legi sl at io n on 
th is  su bj ec t, mot or  c a rr ie r opera to rs  an d fr e ig h t fo rw ard ers  ha ve  c on tend ed  th a t 
th e re  w as  no need fo r a re vis io n of  th e la w  sinc e sh ip pers  a lr eady  ha d th e ri gh t 
to  ob ta in  re par at io n. The  m oto r c a rr ie rs  an d fr e ig h t fo rw ard ers  sa id  th a t th e 
el im in at io n of th e re quir em ent to  f ile a su it  in a co urt  in ad dit io n  to  a  pr oc ee di ng  
bef ore  th e In te rs ta te  Com merce  Co mm iss ion  wo uld in vit e a la rg e nu m be r of 
cl ai m s,  th us  pl ac in g an  undue bu rd en  up on  th e m ot or  c a rr ie r an d fr e ig ht fo r­
w a rd e r in du st ry . The  de ci sion  in th e T. I.M .E . case,  ho we ve r, has  now com­
ple te ly  ab ol ishe d an y opport un it y  fo r a sh ip per  to  ob ta in  re dre ss  on sh ip m en ts  
mov ing by motor  ca rr ie rs  and fr e ig h t fo rw ard ers  even  th ou gh  th e ch ar ge s a s ­
se ss ed  an d pa id  were ex ce ss ive,  un re as ona ble  or o th er w is e un la w fu l.

W h at th e sh ip pi ng  pub lic ne ed s an d de si re s is  th e  enac tm en t of  pr ov is io ns  
w it h  r es pe ct  to  m ot or  c a rr ie rs  a nd  f re ig ht fo rw ard ers  si m il a r to  thos e w hich  hav e 
lo ng  ex is te d w ith  re sp ec t to  ra il ro ads an d w ate r carr ie rs . Such pr ov is ions  a re  
w el l d ra ft ed  in II. R.  5596 and  wo uld  sim ply put  in to  eff ec t m ea su re s whic h th e  
ori g in al  fr am ers  of th e  M ot or  C arr ie r Ac t en vi sa ge d as a prob ab le  fu tu re  ne ce s­
si ty . The  motor  c a rr ie r and fr e ig h t fo rw ar din g in dust ri es ha ve  now  come  of  
age and shou ld  be m ad e re sp ons ib le  in th e sa m e w ay  as th e  ra il ro ads an d w a te r 
carr ie rs . Th e Il lino is  T e rr it o ry  In dustr ia l Tr affic  Lea gu e,  sp ea ki ng  fo r m em be r 
sh ip pers  ge ne ra lly , be liev es  th a t it  is  on ly  ri ght th a t th ey  shou ld  ha ve  some 
re m ed y whe n th ey  are  in ju re d  by an y ac t of a m oto r c a rr ie r or  fr e ig h t fo r­
w ard er which  is con tr ary  to  law . W hi le  it. m ay  hav e be en  tr ue  25 ye ar s ag o 
th a t th ere  was  li tt le  ne ed  fo r such  pro te ct io n and th e  ca rr ie rs  w er e in  a 
fo rm a ti v e  s tage , th a t si tu a ti on  is no t th e c as e to da y.

We, th er ef or e,  u rg e th a t II .R . 5596 be re po rted  f av or ab ly .
P.  W. Kroeker, President.

Automobile Manufacturers Association, I nc.,
Detroit, Mich., June 22,1961.

Hon . Oren Harris.
Chairman, House Committee on Inter state  and Foreign Commerce,
Washington, D.C.

Dear Chairman  H arris : T he A utom ob ile  M anufa ctu re rs  Assoc ia tio n en do rs es  
Hou se  bi ll 5596 to  pr ov id e civi l li ab il it y  fo r vio la tion s of th e  In te rs ta te  Co m­
m er ce  Act by comm on c a rr ie rs  by  m ot or  ve hicle and  fr e ig h t fo rw ar der s.  I t  is
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re sp ec tful ly  requ es ted th a t th is  le tt e r be includ ed  in th e re co rd  of  co mmitt ee  
hea ri ngs on  t h is  b ill.

T his  legi sl at io n wo uld  est ab li sh  a pr oc ed ur e fo r re para ti on  aw ard s an d lim i­
ta ti ons of  a ct io ns  with  re sp ec t to  m ot or  c a rr ie r an d fr e ig h t fo rw ard er op er at io ns  
su b je ct to  part s II  and IV  of th e  In te rs ta te  Co mm erc e Act co m pa ra bl e to th a t 
now pr ov id ed  in part s I and I I I  of  th e ac t fo r ra il  an d w ate r tr ansp ort a ti on .

In  1935 Co ngres s en ac te d th e  M otor  C arr ie r Act, which  has  sin ce  become 
p a r t I I  of  th e  In te rs ta te  Co mmerce  Ac t. Se cti on  21 6( d)  pro vi de s in  p a r t:

‘‘Al l ch ar ge s ma de  fo r an y se rv ic es  re nd er ed  * * * by any  comm on carr ie r by 
m oto r ve hi cl e en ga ge d in in te rs ta te  or fo re ig n comm erc e in th e  tr ansp ort a ti on  of 
* * * pro pert y  sh al l be ju s t and  re as on ab le , an d ev er y u n ju s t an d un re as on ab le  
ch ar ge fo r su ch  se rv ice * * * is  pr oh ib it ed  an d de clar ed  to  be  unl aw fu l.”

U nd er  th e pr es en t in te rp re ta ti o n  of  th e  st a tu te , a ta ri ff  ra te  filed by a motor  
c a rr ie r or fr e ig h t fo rw ard er,  re gard le ss  of  how unre as onab le  o r un la w fu l, is 
re qu ir ed  by  law  to  be ch ar ge d by  th e ca rr ie r an d pa id  by th e sh ip pe r unti l th a t 
ra te  is  or de re d ch an ge d by  th e  In te rs ta te  Co mm erc e Co mmiss ion.  Sh ippe rs  ar e  
now,  by  re as on  of  th e  ru li ng  of  th e  Su prem e Cou rt,  de pr iv ed  of  th e ir  ri gh t to 
a dete rm in ati on  as  to  ju s t and  re as on ab le  ra te s on  sh ip m en ts  a lr ea dy mad e or  
to  re co ve r re para ti on  fo r th e  ex ce ss  pai d  ov er  th e  re as on ab le  ra te s.  Thi s si tu a ­
ti on  do es  no t ex is t in  ra il  and  w ate r ch arge s.  Th e In te rs ta te  Comm erc e Ac t 
give s sh ip per s a leg al ri gh t to  r ep a ra ti o n  f or un re as onab le  r a il  a nd  w ate r ch ar ge s 
co lle cted  by th e carr ie r.  I t  is  fe lt  th a t en ac tm en t of  th e  pr op os ed  am en dm en t 
wou ld , in  th is  re sp ec t, pl ac e a ll  fo u r cl as se s of  ca rr ie rs  under th e ju ri sd ic tion  of  
th e  I n te rs ta te  Com me rce  C om m ission  on  a  u ni fo rm  foo tin g.

Since re ly  yo ur s,
H arry A. W il lia m s, M an ag in g Di rector .

Ame ric an  F arm B ur eau F ede ration,
W as hi ng to n,  D.G., June  8, 1961.

Ho n. Jo nN  Bell  W il lia m s,
Cha irm an , Su bc om m it te e on  Tra nsp ort at io n an d Aer on au tics , H ou se  Com m it te e 

on  In te rs ta te  a nd  Fo reign  Co mm erce , W as hi ng to n,  D .C.
D ear Mr. W il l ia m s : Thi s is to  se t fo rt h  th e  po licy of  th e  Amer ican  F arm

B ure au  Fed er at io n re la ti ve to  H .R . 5596, which  wo uld  au th ori ze  civi l ac tio n fo r 
over ch ar ges  by mot or  ve hicle co mmon  carr ie rs  an d fr e ig h t fo rw ar der s.

A t our la s t annual  m ee ting  th e  vo ting  de le ga te s of  th e  m em be r S ta te  F arm  
B ure aus ad op ted th e fo llo wing p o li cy :

‘‘W e recomme nd  am en dm en t of th e  In te rs ta te  Co mm erc e A ct  to  pr ov id e th a t 
th e  In te rs ta te  Co mm erc e Co mmiss ion may  aw ard  re para ti ons fo r unla w fu l ra te s  
ch ar ged  by  mot or  comm on ca rr ie rs , in  th e sa m e m an ner  as now au th ori ze d in 
th e  c as e of  r a il  and  w ate r c a rr ie rs .”

W e ca n see  no reas on  why  th e re  sh ou ld  be an y dis tinct io n be tw ee n th e var io us 
ty pes  o f com mo n carr ie rs  in th is  re sp ec t.

We, th er ef or e,  re sp ec tfully reco m men d fa vo ra bl e ac tion on  H .R . 5596 by  th e 
Su bc om m it tee on T ra nsp ort a ti on  and  A er on au tic s.

I t  w il l be  ap pr ec ia te d if  yo u w il l in co rp or at e th is  le tt e r in  th e hea ri ng  reco rd . 
Ve ry sinc erely,

Matt Triggs, A ss is ta n t L eg is la ti ve  Dire ctor .

American Reta il F ederation, 
W as hi ng to n,  D.C ., June  22, 1961.

Mr . Oren H ar ris ,
Cha irm an , In te rs ta te  an d For eign  Co mm erce  Com mitt ee ,
H ouse  o f Rep re se nt at iv es , W ash in gt on,  D.C.

D ear Cong ressman H arris  : T he  T ra nsp ort a ti on  Com m itt ee  of  th e American  
R e ta il  Fed er at io n wou ld appre c ia te  th e  pr iv ileg e of  ex pre ss in g it s vie ws  in  su p­
port  of II .R . 5596. in tr odu ce d by  yo u on M arch  14. 1961. w hi ch  pr ov id es  civi l 
li ab il it y  fo r vi ol at io n of  th e  In te rs ta te  Co mm erc e Ac t by  comm on carr ie rs  by 
m oto r ve hicle an d fr e ig h t fo rw ard ers . The  Amer ican  R eta il  Fed er at io n s up port s 
th e  view s ex pres se d in heari ngs be fo re  yo ur  Su bc om m itt ee  on  T ra nsp ort at io n  
and A er on au tics  a t hea ri ngs  on Ju n e  14, 1961, by th e  In te rs ta te  C om me rce  Com ­
m it te e  a nd t he  G en eral  A cc ou nt in g Office.



INTERSTATE COMMERCE ACT RE REPARATIONS 105

T he te ch ni ca l n a tu re  of  th e  pro po se d am en dm en ts  ha ve  be en  wel l ex pl ai ne d 
by  th e w itn es se s.  The re  is  an  in equali ty  of tr ea tm en t as  to  ra il  and w ate r ca r­
ri er s,  pre se n tly  s ub je ct ed  to  c iv il li ab il it ie s or  re par at io ns,  as  c on tr ast ed  to  m ot or  
ca rr ie rs  and fo rw ard ers  wh o a re  not . Th e hi ll under  co nsi der at io n  wou ld  pr o­
vide  e qu al  tr ea tm en t fo r all .

I t  perh aps sh ou ld  be no te d by  your co mm itt ee  th a t re ta il e rs , ev en  w ith la rg e 
tra ffi c dep ar tm en ts , find it  an  al m ost  im po ss ib le  ta sk  to  de te rm in e,  in  ad va nc e 
of th e  co ns ig ni ng  of  sh ip m en ts , th e  ra te s  or  ch ar ges  th a t will  be  as se ss ed  by 
th e  m ot or  ca rr ie rs  or fo rw ard ers . Thi s is  be ca us e of  th e  th ousa nds of  
ta ri ff s an d  li te ra ll y  m ill ions  of  ra te s,  ru le s, re gu la tion s,  an d ch ar ge s,  in eff ec t 
a t an y gi ve n tim e.  I f  a n ef fo rt is  m ad e to  det er m in e th e p ro per  ra te  or  c ha rg e in  
ad va nc e of  a sh ipmen t, a re ta il  sh ip per ca nn ot  re ly  on quota tions by  th e ca rr ie rs  
th em se lv es  fo r it  ha s been  he ld  th a t th es e a re  not  de te rm in ati ve and th e  p ro pe r 
ch ar ge  ca n on ly  be de te rm in ed  by  appl ic at io n of th e  ta ri ff  sc he du le s on file w ith  
th e  In te rs ta te  Co mm erc e Co mmiss ion.  The re fo re , in  m an y ca se s th e  tr u e  o r la w ­
fu l ra te  is  fr eq uen tly  de te rm in ed  lo ng  a ft e r th e sh ip m en t h as mo ved, and t h is  w ill  
be  of  no  be ne fit  to  th e sh ip per  unl es s he ha s som e m ea ns  of  en fo rc in g th e  car ­
ri e rs  to  t h e  app lica tion of  l aw fu l ra te s.

F u rt h er,  it  is be lie ved th a t pas sa ge of  th is  re m ed ia l le gis la tion will  ha ve  a 
be ne fic ia l ef fe ct  even  th ou gh  no  p a rt ic u la r su it s a re  bro ught to  en fo rc e pa ym en t 
und er  th e  te rm s of  th e bil l. T hi s is  be ca us e ca rr ie rs  wi ll no t be  in cl ined  to be 
dere li c t in  th e  pu bl ic at io n of  ir re sp onsi b le  ra te s and ch ar ge s if  th ey  a re  he ld  to  
be  liab le  fo r th e  re su lts . In  th e  ab se nc e of an y su ch  liab il ity , th e re  i s more ap t 
to  be un lice ns ed  a tt em pts  a t ra d ic a l ta r if f p ub lic at io ns .

F o r th es e re as on s th e tr an sp o rt a ti o n  co mmitt ee  ur ge s fa vora b le  ap pro val  of  
th is  bil l.

You rs  ve ry  trul y,
Charle s A. Wash er , Tr af fic Ma nager.

I nt erstate Commerce  Com m is si on ,
Off ic e of th e Cha ir m an , 
W as hi ng to n,  D.C ., J u ly  6, 1961.

Ho n. Oren  H ar ris ,
Chairman, Committee on Interstate and, Foreign Commerce,
House of  Representatives,
Washington, D.C.

Dear Cha ir m an  H arris : The  Co mmiss ion has be en  no tif ied ora ll y  of  a pr o­
po sed am en dm en t to II .R . 5596  w hi ch  w as  off ere d by a  w itn es s fo r th e F re ig h t 
F o rw ard ers  In s ti tu te  duri ng th e cours e of  hi s te st im on y on th a t bi ll be fo re  th e 
T ra n sp o rt a ti o n  an d A er on au tics  Su bc om m itt ee . In  vie w o f th e fa c t th a t th e  p ro ­
po sed am en dm en t was  of fered  su bse quen t to  th e Co mmiss ion’s te st im on y on th is  
m ea su re , and  sin ce  th e fu ll  co m m it te e w ill  no  do ub t soo n be co nsi der in g th e bi ll 
and th e pr op oe d am en dm en t, we w ou ld  like to  off er th e  fol lowing co mmen ts w ith  
re sp ec t to  th e  am en dm en t.

U nd er  th e  te rm s of  th e  am en dm en t an  aw ar d of  re para ti on  ba se d on a past  
unla w fu l ra te  wo uld  be lim ited  “t o th e am oun t of  pec unia ry  loss  ac tu a lly  su f­
fe re d  by co m pl ai na nt .” T he  am endm ent wo uld  al so  re quir e  th a t th e  co mplain­
a n t show  th e  actu al am ount  by w hi ch  he  s uf fe re d and  ult im ate ly  bo re  pe cu ni ar y 
los s. We a re  of  th e  view th a t if  th is  prop os ed  am en dm en t is ad op te d,  it  wo uld , 
as a p ra c ti ca l m at te r,  def ea t th e  p ri nc ip a l pu rp os e of  th e  b ill.

In  vie w of  th e  man y comp lex  co m pe ti tive  re la ti onsh ip s in  ou r econom y, i t  
is di ff icu lt to  see how a sh ip pe r wou ld  be  ab le to  show  to  w h at ex te n t,  if  a t all , 
he  w as  ab le  to  pa ss  to  his  nex t ve nd ee  th e  di fferen ce  be tw ee n th e  ra te  fo un d to  
be  unre as onab le  an d th e am ount  he sh ou ld  ha ve  pa id  under  a la w fu l ra te . I t 
wou ld  al so  be un re al is tic,  in  ou r op in io n,  to ex pe ct  a sh ip per  to  be  ab le  to  sh ow  
ho w muc h bu sine ss  he  may  ha ve  lo st  to  co m pe ti to rs  by  re as on  of his  ha vi ng  ha d 
to  pa y an  un la w fu l ra te . Bec au se  of su ch  dif fic ul tie s, th e  m ea su re  of  da m ag es  
in  such  in st an ce s ha s tr ad it io na ll y  be en  m ea su re d by th e di ff er en ce  be tw een 
th e  ra te  fo un d to  he  un re as onab le  and  th e  am ou nt  which  wo uld hav e been  pa id  
under a la w fu l ra te . O th er w is e sh ip pers  seek ing re para ti ons wou ld  in  ef fect 
he  ch ar ge d di ff er en t ra te s fo r id en ti cal tr ansp ort a ti on  dep en di ng  up on  th e 
am ou nt  of  ac tu a l da mag es  ea ch  is ab le  to  pro ve . As such  dam ag es  may  ha ve  
no  re la ti on  to  tr ansp ort a ti on  co nd it io ns , th e  re su lt  wou ld  lie to  d efe a t th e  p ri n ­
cipl e of  equal it y  of  tr ea tm en t of al l sh ip pe rs  in  co nn ec tio n w ith  com mo n 
carr ia ge.
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In  ad dit io n  to  th e fo re go ing ob je ct io ns to  th e am en dm en t, we  fe el  th a t it  wo uld  
te nd  to  op en  th e do or  to  ab us es  by  en co ur ag in g th e mor e unsc ru plo us type  of  
ca rr ie r,  be ing aw ar e of  th e  di ffi cu lty  of  pr oo f, to file ra te s of  qu es tion ab le  la w ­
fu ln es s.  H e wo uld do  th is  w ith  th e  hope  th a t,  in vie w of  th e  th ousa nds of  
ra te s filed , such  ra te s wo uld  become  effecti ve  w ithout pr ot es t, an d th a t even 
if  la te r ch al le ng ed  an d foun d un la w fu l he  wo uld es ca pe  li ab il it y  fo r da mag es  on 
past  sh ip m en ts  be ca us e of  th e  di ff icul ty  of pro of .

Moreover, on e of  th e pri nci pa l purp ose s of H.R.  5596 is to  bri ng p a rt s  I I  an d 
IV  of  th e In te rs ta te  Co mm erc e Act  in to  co nf or m ity w ith p art s I an d I I I  th er eo f 
w ith  re sp ec t to  c a rr ie r li ab il ity  fo r da m ag es  gr ow ing ou t of  p ast  un la w fu l ra te s.  
Ado pt ion of  th e  prop osed  am en dm en t to  th e  bi ll e it her w ith re sp ec t to  fr e ig ht 
fo rw ard ers  un der  part  IV or m ot or ca rr ie rs  under  pa rt  II  wou ld  de st ro y the 
unif orm ity  of  tr eatm ent so ugh t by  th e  bil l, an d if  ex tend ed  to  p a rt s  I an d I I I  
wo uld , of  co ur se , be su bj ec t to  th e  sa m e ob ject ions  st a te d  above.

We th ere fo re  st ro ng ly  reco m men d th a t th e bi ll  be en ac te d as in trod uc ed , an d 
th a t th e pr op os ed  am en dm en t th e re to  be re jected .

R es pe ct fu lly subm itt ed .

Acting  Chairman, Committee on Legislation.
Rupe rt L. Murph y . 
Howard G. F rea s. 

K en net h  II . T uggle.

Comptroller  Gener al of th e  U nited S tates ,
Washington, Jul y 7 ,1961.

Hon . Oren H arr is,
Chairman, Committee on Interstate  and Foreign Commerce,
House of  Representatives.

Dear Mr. Cha irma n : D uring  th e  co ur se  of th e  h ea ri ngs Ju n e  14 an d 15, 1961, 
be fo re  th e  Su bc om mitt ee  on T ra nsp o rt a ti on  an d A er on au tic s,  on  II .R . 5596, a 
bil l to  am en d sect ions  204a  an d 406a  o f  th e In te rs ta te  Co mmerce  Act  to  su bj ec t 
m ot or  comm on  carr ie rs  an d fr e ig h t fo rw ard ers  to  civi l li ab il ity  fo r viol at io ns  of  
th e ac t,  an  am en dm en t to th e bi ll  w as  off ere d by Mr. Gi les  Mor row,  gen er al  
co un se l fo r th e  F re ig ht F orw ard ers  In s ti tu te . Mr.  Ja m es F. F o rt , co un se l fo r th e 
Am er ic an  T ru ck in g As sociati on , Inc. , in an sw er  to  qu es tionin g fr om  subcom ­
m it te e mem be rs , en do rsed  th e  am en dm en t fo r ap pl ic at io n to  m ot or  com mon 
carr ie rs , sh ou ld  th e bi ll be ac te d up on  fa vo ra bl y.

We  des ir e to  ex pr es s fo r th e  re co rd  our  op po si tio n to  th e  in cl us io n of  th e  
Mor row am en dm en t in H.R. 5596. W hi le  it  is  co uched in vag ue an d im prec ise 
la ng ua ge  an d is  too  broa d in sco pe , we dedu ce d fr om  Mr.  M or ro w 's  test im on y 
th a t th e  pu rp os e an d in te nt of  h is  am en dm en t is to  li m it  re co ve ry  fo r th e ex ­
ac tion  of un re as on ab le  ra te s an d ch ar ge s to  pr ov en  d ir ect da mag e,  ra th e r th an  
to th e  ex ce ss  pa id  ov er  th e re as on ab le  ra te  or ch arge . U nder  su ch  a  lim itat io n,  
then , th e  on ly par ti es  wh o could  re co ver  wo uld  be thos e who  pr ov ed  specifi c pe ­
cu nia ry  loss  pe rs on al ly  su ffe red  and  no t pa ss ed  on to th ir d  part ie s,  st ra ngers  to 
th e tr an sa cti on  w ith  th e  carr ie rs . F o r ex am ple,  reco ve ry  co uld no t be  ha d by a 
m anufa ctu re r,  who les aler , or re ta il e r who, by in cl ud in g it  in  th e  se lli ng  pr ic e,  
pa ss ed  on  an  un la w fu l tr an sp o rt a ti o n  ch ar ge  to  su bs eq ue nt  purc hase rs  of  th e 
goods tr ansp ort ed . The re  co nc eiva bly co uld be oc ca sion s whe n an  in ju re d  par ty  
m ig ht  undert ake  to  es ta bl ish by vari ous var ie d  co st  an d se ll in g d a ta  and  in fo r­
m at io n th a t only a p a rt  or no ne  of th e  un la w fu l ch ar ge  w as  incl ud ed  in his  
se ll in g pr ice,  as  whe re  he  sold  a t a loss. It  m ay  be ap pre ci at ed  th a t li tiga tion  
wh ich  co nt em pl at es  pr oo f beyond  th a t di re ct el y re la te d  to  th e  tr ansp ort a ti on  
ra te s  an d ch ar ge s ca n be  ve ry  di ff icul t to  ad ju dic at e.

We op pose  th e am en dm en t (1 ) be ca us e such  va gu en es s and  im pr ec is ion in 
st a tu to ry  la ng ua ge  is a ll  too  fr eq uen tly  pr od uc tive  of  more pr ob le m s th an  th er e 
are  so lu ti ons;  (2 ) be ca use it wou ld  def ea t on e of  th e ai m s of  II .R . 5596— un i­
fo rm ity  in th e tr eatm ent of  re gu la te d  ca rr ie rs —b y co nt in uin g th e ineq ui ty  of 
perm it ti ng  mot or  c ommon ca rr ie rs  an d fr ei ght fo rw ar der s,  unlike ra il  an d w ate r 
com mo n carr ie rs , to  es ca pe  th e co ns eq ue nc es  of  th e ir  ex ac tion  of  unla w fu l ra te s 
an d ch ar ge s when th e in ju re d  p a rt ie s  fa il  to  prov e "t he  am ount  of pe cu ni ar y 
los s ac tu a lly  su ffer ed ” ; an d (3 ) be ca us e th e ap pl ic at io n to a ll  p a rt s  o f s ec tio n 404 
la n d  pr es um ab ly  to  al l p a rt s  of  se ct ion 2 16 (d ))  is un nec es sa ri ly  broa d sin ce  
mu ch  ca se  law  ha s al re ad y ac cu m ula te d  se tt in g  f o rt h  th e pri nci p le s an d ru le s re ­
ga rd in g pr oo f o f d am ag e an d ne w la ngu ag e in th e law  wo uld te nd to  ex ci te  lit ig a-
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tion  a fr e sh  ov er  th e re quis it es  of p ro of in  m att ers  in vo lv ing undue or  unre as on­
ab le  pr ef er en ce  or  ad va nt ag es , u n ju s t dis cr im in at io n,  an d und ue or un re as on ab le  
pre ju dic e,  as  di st in gu ishe d fr om  m att e rs  invo lv ing th e lim it ed  a re a  of  un re a­
so na bl e ra te s  an d ch ar ge s.

We ha ve ad dit io nal  ob jec tio ns . T he  am en dm en t su bvert s a ba si c lega l co nc ep t, 
ro ot ed  in  th e com mon law , which  th e  In te rs ta te  Co mm erc e Co mmiss ion an d th e 
court s have follo we d co nsi st en tly  sinc e th e in ce pt io n of  F edera l re gu la tion of 
ra il  comm on  ca rr ie rs . T hi s co nc ep t is  th a t th e  sh ip pe r has a lega l ri gh t to  a 
re as onab le  ra te , th a t ex ac tion  of  an  un re as on ab le  ra te  im po rt s le ga l da mag e,  an d 
th a t th e  m ea su re  of  th e da m ag e su ff er ed  is th e di fferen ce  be tw ee n th e ra te  pa id  
an d th e re as on ab le  ra te  whi ch  sh ould  ha ve  been pa id . The  c a rr ie r' s  to rt , fo r 
which  th e  la w  all ow s co m pe ns at io n,  is  th e w ro ng fu l ex ac tion  fr om  th e sh ip pe r, 
no t th e un la w fu l re ce ip t or  u n ju s t en ri ch m en t of  th e  c arr ie r.  L ouis vil le  d  N as h­
vi ll e R . Co. v. Slos s-Sh ef iie ld  S te e l d  Ir on  Co. (26 9 U.S.  217, 23 4) . The  co nc ep t 
of  le ga l w ro ng  flowin g from  dis cr im in ati on  or  pre ju dic e di ffer s fu n d am en ta ll y : 
an  u nre as onab le  r a te  i s al w ay s unla w fu l,  w he th er  un re as onab ly  h ig h or  un re as on­
ab ly  lo w ; di sc rim in at io n  and  p re ju d ic e  are  no t ne ce ss ar ily  so, sinc e th e fa cto rs  
det er m in in g re as on ab le ne ss  (c os t of se rv ice , pr of it to  th e  c a rr ie r,  co mpe tit ion,  
et c. ) may , in part ic u la r si tu a ti ons,  op er at e in ju st if ic at io n.  Con se qu en tly , pr oo f 
of  ac tu a l da m ag e su ffered  by th e  co m pla in an t is es se ntial  to  es ta b li sh  such  un ­
la w fu ln es s.  See  Pen ns yl va ni a R ai lr oa d Co. v. In te rn a ti ona l Coal M in in g Co. 
(239  U.S.  18 4) . Und er  th e di ff er in g co nc ep t of  ra te  unre as on ab le ne ss , howe ver, 
once th e  ab s tr ac t co nc ep t of  unre as on ab le nes s em bo died  in th e  st a tu te , wh ich  
al lo ws a  su bst an ti a l sp re ad  be tw ee n w hat  is unr ea so na bl e be ca us e too  high  an d 
w hat is  un re as on ab le  be ca us e too  low—th e "zone of  re as onab le ne ss ”— ha s bee n 
re du ce d to  co nc re te  ex pr es sion  as th e  do llar s- an d- ce nt s ra te  fo r th e se rv ice in  
qu es tio n,  th e  co m pl ai na nt’s dam ag es are  asc er ta in ab le  w ith  m at hem at ic al  
ce rt itude .

The  lega l mem oran du m Mr . M or ro w off ere d in  su pport  of  his  am en dm en t fa il s 
to  d if fe re n ti a te  be tw ee n th es e le gal  co ncep ts.  It  is, purp ort ed ly , an  ex pr es sion  
of th e  vi ew po in t he ld by th e  In te rs ta te  Co mm erc e Co mmiss ion ov er  39 ye ar s 
ago an d adm it te dly  ab an do ne d,  und ou bt ed ly  be ca us e th e Co mmiss ion ca me to  
pe rceive  cl ea rly  th is  in here n t d is ti ncti on  in th e law . W e th in k  it  a suf fic ien t 
an sw er  to  th is  mem or an du m th a t th e  Co mm iss ion  has  rece de d fr om  th a t vie w­
po int, whi ch  w as  ba sed en ti re ly  up on  di ct a en un ci at ed  in  Sou th ern  Pa cif ic Co m­
pa ny  v. D ar ne ll -T ac nz er  L um ber  Com pa ny  (245  U.S. 53 1) , al th ough th e ca se  was  
in  fa c t de cide d up on  th e es ta b li sh ed  ru le  of law , an d th a t th e  Co mm iss ion , as  
wel l as  th e  c ou rts,  ha ve  consi st en tly  fo llo we d th e p re ce de nt s of  th e  In te rn ati onal 
Coal ca se , th e  Slos s-Sh ef fie ld  ca se , an d th e D ar ne ll -T ac nz er  ca se . We do no t 
th in k an  ab ru p t depart u re  fr om  pre vai li ng  an d wel l- se tt led law’ sh ou ld  be sa nc ­
tio ne d th ro ugh  th e ca su al  a do pt io n of  th is  amen dm en t.

We wou ld  lik e to  em ph as ize a  port io n  of  th e quota tion  fr om  th e Da rnell - 
Tac nz er  L um ber  Co. ca se  appeari ng  on pa ge  2 of  Mr . M or ro w’s pri n te d  s ta te ­
m e n t: "T he ge ne ra l tend en cy  of  th e  law’, in  re gar d  to da m ag es  a t leas t, is no t 
to go be yo nd  th e fi rs t step . As it  do es  no t a tt ri b u te  rem ote co nseq ue nc es  to a 
def en dan t so it  ho lds him  li ab le  if  pr ox im at el y th e pla in ti ff  has  su ffered  a loss. 
The  p la in ti ff s su ffer ed  los ses  to  t h e  am ount of  th e ver dic t wh en  th ey  pa id . The ir  
cl ai m  ac cr ue d a t once i n th e th eo ry  of  th e  law’ an d it doe s no t in qu ire int o la te r 
ev en ts ."  [I ta li c  su pp lie d. ] Thes e ob se rv at io ns  by th e Su pr em e Cou rt of  th e 
U ni ted S ta te s re la te d  to th e si tu a ti o n  w he re  th e cl ai m an t,  as  se ller , had  al re ad y 
co lle cte d fr om  hi s cu stom er  th e fr e ig h t ch ar ge s which  th e se ll er  ad va nc ed  an d 
now w as  att ack in g  as  unre as on ab le . As th e ca se  show s th e se ller , no tw ith­
st and in g  th a t he  was  fu lly re im burs ed  fo r th e fr e ig h t ch ar ge s by  hi s cu sto mer , 
al so  co lle cted  da mag es  from  th e  c a rr ie r  be ca use of  th e unre as onab le  ra te . Th e 
Su pr em e C ou rt  s a id :

"T he  c a rr ie r ou gh t no t to  be al lo w ed  to re ta in  his  ill eg al  pr of it,  an d the only 
on e w ho  c an  ta ke i t aw ay  f ro m  him  is th e  one th a t alon e w as  in re la ti on  w ith  him , 
an d from  wh om  th e ca rr ie r took  th e  sum. * * * Beh ind th e te ch ni ca l mo de of 
st a te m en t in  th e co ns id er at io n w el l em ph as ized  by th e  In te rs ta te  Comm erce 
Co mm iss ion,  of  th e en dles sn es s and  fu ti li ty  o f th e ef fo rt  to fo ll ow  ev er y tran s­
ac tio n to it s u lt im ate  re su lt  (131 I.C .C.  68 0) . Pr ob ab ly  in th e en d th e publi c 
pa ys  t he  da m ag es  in  mo st ca se s of  co m pe ns at ed  t o rt s. ” [i ta li c  su pp lied .]

Ju s t as th e  ri ght of  a  comm on c a rr ie r to ch ar ge  a cert a in  sum fo r fr ei ght does 
no t de pe nd  a t al l upon th e fa c t w heth er its  cu stom er s a re  m ak in g or  los ing by 
th e ir  bu sine ss  (U nion  Pa cif ic Ry.  v. Qo odrid ge , 149 U.S . 680, 69 5) , so shou ld  
no t th os e cu stom er s ha ve  to pro du ce  ev iden ce  pert in en t to th e ir  sa le s an d pr ices
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to  th e ir  cu st om er s as  a  p a rt  of  th e  burd en  of  pr oo f in su ppor t of  re para ti on  fo r 
un re as ona bl e fr e ig h t ra te s an d ch ar ge s.  Ob vio usly,  th e fa c t th a t a sh ip per  is 
pl ac ed  a t a  co m pe ti tive  di sa dvan ta ge be ca use  of  a high  fr e ig h t ra te  on  his  pr od ­
uc ts  ha s no th in g to  do w ith  th e re as onab le nes s or  un re as on ab le ne ss  of  th a t ra te  
under t he  I n te rs ta te  C om me rce  Act.

Th e Morrow am en dm en t o bv ious ly  w ou ld  se riou sly wea ke n H.R. 5596, in te nd ed  
to  su bj ec t m ot or  comm on c a rr ie rs  and fr e ig h t fo rw ard ers  to th e  sa m e ru le s 
o f civi l li ab il it y  fo r viol at io ns  of  th e a c t whi ch  now ob ta in  a s  to ra il  an d w at er  
comm on ca rr ie rs  su bj ec t to p art s I an d I I I  of  th e  ac t, sin ce  it  wou ld  comp el 
ap pl ic at io n of  a di ff er en t ru le  in  unr ea so nab le  ra te  c a se s : pr oo f of pe cu ni ar y 
loss  ac tu al ly  su ffer ed  (t h a t is, no t pas se d on to  th ir d  p a rt ie s).  The  nex t ste p, 
sh ou ld  th is  am en dm en t be ad op ted , wo uld be  it s ex te ns io n to p a rt  I an d p a rt  I I I  
carr ie rs . Su ch  piec em ea l eros io n of th e  st a tu te , in de ro ga tion  of  long  an d 
se cu re ly  est ab li sh ed  ru le s of  law  well  kn ow n an d un de rs to od  in  th e  tr an sp o r­
ta ti on  in dust ry  an d by th e sh ip pi ng  pu bl ic , is  no t in  th e in te re st  of  th e publi c, 
th e  sh ip pe rs , or th e  carr ie rs .

Th e w itn es se s wh o ad vo ca ted th is  am en dm en t a t th e hea ri ngs su gg es ted 
th a t it  shou ld  be  of  li tt le  co nc ern to th e  Gov ernm en t, as  to  which  th e  qu es tio n 
o f pa ss in g on fr e ig h t ch ar ge s to  th ir d  part ie s is un lik ely to ar is e.  To  som e 
ex te n t th is  is  tr u e : mu ch Gov ernm en t traf fic  moves  from  Gov ernm en t in s ta ll a ­
ti ons to  o th er Gov ernm en t in s ta ll a ti o n s fo r us e by Gov er nm en t pe rson ne l. 
O th er  ci rc um st an ce s occur , howe ver, a s  whe n (1 ) th e  Gov ernm en t sh ip s it s 
goods fo r us e by co ntr ac to rs  en ga ge d in  it s pr oj ec ts , an d when (2 ) th e  Gov­
er nm en t,  as  th e  u lt im ate  vendee  of  a ven dor  wh o pa id  an  unre as onab le  fr e ig h t 
ra te , pa ys  a pu rc ha se  pr ic e which  in cl ud es  th e  un re as on ab le  fr e ig h t ch ar ge  as  
a se para te  fa cto r.  In  th e fi rs t in st an ce , whe n th e U ni te d S ta te s se ek s to  re ­
co ve r th e un re as onab le  fr e ig h t ch ar ge it  has  pa id , unde r th e M or ro w am en d­
men t, it  wou ld  be  ne ce ss ar y to pr ov e th a t th e  un re as on ab le  charg e  had  no t 
be en  pa ss ed  on  to  th e co nt ra ct or . In  th e  sec ond in st an ce , th e  Gov er nm en t 
co uld choose be tw ee n su ffer ing w ithou t se ek in g ad ju st m ent fo r th e  ex ac tion of 
a pr ic e hi gh er  th an  ju st if ied be ca us e of  th e  inclus ion of th e unre as onab le  ch arge , 
or , in an  ac tion  ag ain st  th e  carr ie r,  se ek  to  prov e th e inclus ion of th e  unre a­
so na bl e charg e in th e  pur ch as e pr ic e and  to  an sw er  de fe ns es  of la ck  of  pr iv ity 
w ith th e ca rr ie r,  rem oten es s, an d th e sp ec ul at iv e na tu re  of  th e da m ag es  borne .

Thi s am en dm en t is in  fa c t a li tig io us prop os al . I f  it  is en ac te d,  we fo re se e 
co st ly  an d en dl es s co nt ro ve rsy an d dis ru p ti on  of  th e  fa ir ly  ord er ly  m ea ns  th e 
la w  pr ov ides  to  es ta bli sh  civi l li ab il it y  fo r vi ol at io ns  of  p a rt s  I and I I I , Which 
H.R. 5596, in  th e  in te re st s of unif orm it y  an d fa ir  de al ing,  w as  in te nded  to  mak e 
avai la ble  w ith re sp ec t to  part s I I  an d IV . We a re  st ro ng ly  in fa vor of  H.R. 
5596  as ori g in al ly  in trod uc ed , w it hou t th e  am en dm en t reco mmen de d by Mr. 
Morrow.

Si nc er ely yo ur s,
J o seph  Ca m pb ell ,

Comptroller General of  the United States.
(Whereupon, a t 12 noon, the committee recessed, subject to the call 

of the Chair.)
O
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